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IN THE 
Supreme Court of Appeals of Virginia 
A:T RICHMOND. 
Record No. 2327 
MARTHA ELY, Petitioner, 
versus 
I J ' 
HARRY J. MYERS, JR., Respondent 
PETITION OF MARTHA ·ELY FOR A.i~ APPEAL. 
To the Honorable Chief Justice and the Associate Justices 
of the Supreme Court of Appeals of Virginia: 
Your petitioner, Martha Ely, who was defendant in the 
Court below, respectfully represents that she is aggrieved by 
a final decree entered in a cause styled Harry J. Myers, ,Jr., 
Complainant, v. Martha Ely, Defendant, by the Circuit Court 
of Loudoun County, Virginia, on the 3rd day of February, 
1940 (Tr., p. 86). A transcript of the record of the proceed-
ings in the said cause and the final order therein, duly cer-
tified, is herewith filed and asked to be taken as part of this 
Petition, in which the errors hereinafter complained of ao-
pear. 
STATEMENT OF THE CASE. 
This case originated in the Circuit Court of Loudoun 
, County, Virginia, by the filing of a bill of complaint by Harry 
J. Myers, Jr., against the petitioner herein (Tr., pp.· 1-7). 
With the complainant's bill, a copy of the rental agreement 
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between him and this petitioner was filed and marked "Ex~ 
hibit A" (Tr., pp. 7-9). This petitioner filed her answer to 
the complainant's bill (Tr., pp. 9-14). The bill and answ·er 
were both sworn to. 
The r~spondent moved upon the peti.tioner 's farm on or 
about the 1st day of February, 1931 (Tr., p. 8, rental contract) 
and vacated said farm on the 1st or 2nd day of February, 
1939 (Tr., p. 32). The farm was operated primarily as a 
dairy enterprise. The milk check was paid to the petitioner, 
who in turn disbursed same by paying bills, retaining one-
half of the balance and paying other one-half of the balance 
to the respondent. The only contention regarding the dis-
bursing of milk checJ{ is the final check for *January, 
2.* 193H (Tr.,. p. 22). The value of the livestock and farming 
implements on the farm when the respondent moved 
thereon was $2,400.00 .(Tr., p. 8). During a part of the ten-
ancy, pursuant to the terms of the rental contract, the re-
8pondent paid the petitioner $6.00 per month which was desig-
nated as interest by the contract (Tr., p. 8) which was later 
reduced to $3.00 per month by agreement of the litig·ants 
(Tr., p. 19). While the rental contract recites that the term · 
was for 23 months, it was actually for 24 months (Tr., pp. 
7, 8). This is the only contract ever made between the liti-
gants (,Tr., p. 18). There are two houses on ·the 125-acre 
tract of land which the petitioner leased to the respondent. 
One of the houses is known as the '' main house'' and the 
other as the "tenant house". The lease agreement is silent 
in rega.rd to who was to occupy the houses during the tenancy. 
In her answer, the petitioner denied that the main dwelling 
house was leased to the respondent py virtue of the lease 
agTeement (Tr., p. 13). At the beg-inning of the tenancy re-
lationship the respondent occupied the tenant house and the 
petitioner occupied the main dwelling house for a period of 
time, after which he moved back to the tenant house. Sub-
sequently he moved back to and continued to occupy a part 
of the main dwelling house during· the rest of the tenancy. 
The petitioner occupied, or had a right to occupy, a part of 
the main dwelling house during the entire period of the ten-
ancy. The petitioner collected the rent for the tenant house 
while the respondent lived in a part of the main dwelling· 
house (Tr., pp. 30-33). The evidence is in conflict as to what 
property, included in the fii1al appraisement was paid for 
jointly by the litigants (Tr., p. 80). It appears from the rec-
ord that the litigants had regular monthly settlements which 
were made after receiving· the milk check from the beginning· 
of the tenancy up to .Jan nary, 1939. The property included 
in the said apprnisement made December 30, Hl38, was valued 
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at $2,355.75 (Tr., p. 80). Prior to the filing of the suit, the 
respondent never made any demands on the petitioner to pay 
him anv part of the rent she collected from the occupanfa1, 
of ·the tenant house, even though they had periodic or 
3* *monthly settlements. .No objection was ever made by 
the respondent regarding the petitioner's right to occupy 
the main dwelling· house during the entire period of the ten-
ancy. In their settlements, Mrs. Ely deducted $4.00 per 
month from the milk check as rent for the tenant house while 
it was occupied by a tenant of the respondent (Tr., pp. 31, 
32). No request was ever made by the respondent of the 
petitioner to pay him this rent until this suit was filed. Th~ 
petitioner got $8.00 per month rent for the tenant house pa1·t 
of the time while the respondent occupied a part of the maifl 
dwelling· house. The record does not disclose that the r·e·-
spondent ever demanded that any part of this rent be paid 
to him uutiJ this suit was filed ('Tr., p. 33). It appears that 
the respondent eontributed one-half of the purchase price of 
two cows which were p]aced in the herd during the tenancy 
(Tr., pp. 20, 21). The herd was added to from time to time 
as a result of heifers born on the farm (Tr., p. 21). The 
petitioner reeeived $461.50 as proceeds from the sale of cows 
from the herd and spent $534.10 in purchasing other cows 
(Tr., p.11). A Fordson tractor which i.vas appraised at $150l>O 
was purchased jointly by the litigants (Tr., pp. 25, 80) for 
$335.00. There is no evidence to show exactly how many, 
if any, of the original herd which was on the farm at the 
beginning of the tenancy were still there when the final ap-
praisement was made. There is no evidence to show just how 
many of the cows in the herd, included in the final appraise-
ment, were raised from cows on the farm and purchased by 
the Ii tigan ts. · · · · · 
The Judge of the Circuit Court of Loudoun County, Vir-
ginia, heard arguments on the bill, answer, exhibits and depo-
sitions, and entered the following decree from which your pe-
titioner is herewith appea]ing·: '' * * * And the Con rt being 
of opinion that the complainant is entitled to recover of the 
defendant one-half of the appraised value of the joint persona] 
property at the termination of the contract, which one-half 
amounts to one thousand one hundred and seventy-seveu 
4* dollars and eig·hty-seven cents ($1,177.87), with *interest 
thereon from January 1, 1939, until paid; together with 
the rental of the tenant house which was retained or collected 
by the defendant during the period of said tenancy, which 
amounts to the sum of four hundred and eight dol1ai·s 
( $408.00), together with the recovery of one-half of the milk 
check that was received by the said defendant for the month 
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of· .January, 1939, which said one-half amounted to $121.50; 
'' On consideration whereof, the Court doth adjudge, or-
der and decree that the said complainant do recover of the 
said defendant the amounts mentioned, $1,177.87 with interest 
from January 1, 1939, until paid, it being the complainant's 
share of the said appraisement and that the said defendant 
do further pay unto the said complainant the sum of four 
'hundred and eight dollars, representing the said rental of 
the tenant house collected by the defendant, and that the said 
defendant do further pay to the complainant one-half of the 
milk check for the month of January, 1939, which one-half 
amounted to $121.50, collected by the said defendant and that 
the said complainant do, also, recover from the said defend-
ant the costs of. this proceeding;* * * " (Tr., p. 86). To the 
entry of th.is decree the petitioner excepted. 
THE EVIDENCE. 
The evidence shows that the petitioner and respondent 
made monthly or periodic settlements of the income from 
the farming· operations. The evidence even shows that the 
litigants settled their claims against each other to the extent 
that the respondent paid the petitioner for the excess amount 
of milk he used over the amount she used ('Tr., p. 34). The 
petitioner deducted $4.00 per month from the milk check in 
the monthly settlements as rent for the tenant house during 
the time it was occupied by a tenant of the respondent (Tr., 
pp. 31, 32). Furthermore the petitioner collected $8.00 per 
month for the tenant house while it was occupied by a person 
who was not employed by the respondent. The record does 
not show that the respondent ever objected to any of the 
monthly or periodic settlements. The evidence does not show 
that the respondent made any demand of the petitioner 
5* for any part of the rent she *collected for the tenant 
house while it was occupied by a person not employed by 
the respondent. The evidence does not show that the re-
spondent made any objection to the monthly settlement when 
the petitioner deducted $4.00 per month as rent for the tenant 
house during the time it was occupied by a tenant of the re-
spondent. No request was ever made by the respondent that 
the petitioner pay him any part of these amounts until this 
t-iuit was filed even though he was a tenant on the farm for 
a period of 8 years. The evidence shows that the respondent 
paid one-half of the purchase price of two cows which were 
purchased during this tenancy on the petitioner's farm. The 
evidence does not disclose or is in conflict as to how manv of 
the cows that were iu the her4 when the final appraisement 
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was made were increments of the stock owned by the parties 
jointly or the petitioner or respondent individually. .The evi-
dence does not show to which of the farming implements listed 
in the :final appraisement the respondent. contributed to the 
purchase price, except the Fordson tractor which -was ap-
praised at $150.00. While the evidence shows that the re· 
spondent contributed one-half of the purchase price of two 
cows, the evidence does not show whether these two cows 
were included in the final· appraisement. .,. · ·, 
ASSIGNMENT OF ERROR. 
Your petitioner assigns as error the following: 1. The 
action of the Trial Court in the construction placed on the 
contract which allowed the respondent one-half or the amount 
of the valuation placed on the property included in the final 
appraisement, without requiring the respondent to pay one-
half of the valuation placed on the property on the farm at 
the beginning of the tenancy as $et out in the- lease agree-
ment. 2. The action of the Trial Court iri allowing the re-
spondent $408.00 for rent from the tenant house collected 
by the petitioner from a tenant who was not employed by the 
respondent. 3. The action of the Trial Court in allowing 
the respondent $121.50 for one-half of the milk check for 
the month of January, 1939, which item has no eyidence at all 
to support it. 4. The evidence does not sustain the :finding 
of the Trial Court in regard to ~ither pf the amounts 
6~ •allowed the respondent in the. fii«l decree. 
LAW OF THE CASE. 
Lache.~. 
In 19 Am. Jur., page 339, the following discussion of laches 
is found: '' Suit to enforce an equitable claim or cause of 
action may be held to be barred by the complainant's laches 
or procrastination in the assertion of his right or equity, where 
the institution of suit has been delayed during an 'unrea-
sonable' period of time. It is said that 'reasonable diligence' 
is essential to call into action the powers of a court of equity. 
" 'A court of equity,' said Lord -Camden, 'has always re-
fu~ed its aid to stale demands, where the party slept upon 
his rights, and acquiesced for a great length of time. • "' • 
Lacbes and neglect are always discountenanced; and, there-
fore, from the beginning of this _jurisdiction, there was al-
ways a limitation to suits in this court.' The defense may 
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not be invoked in a court of law, the action of the latter court 
being governed by the statute of limitations. 
'' Both of the parties to an agreement, it has been said, may 
be chargeable with laches, so that the court will refuse to 
g-rant relief to either of them.'' 
In the case of Selden v. Kennedy, 104 Va. 826, 830, the Court 
said: '·' Mere delay is not always laches, and laches in the 
assertion of a right is not always sufficient to defeat it. The 
laches must be such as to afford a reasonable presumption 
of satisfaction or abandonment of the claim, or such as to 
prevent a proper defense by reason of the death of parties, 
loss of evidence, or otherwise. * ~ ~ Whether the lapse of 
time is sufficient to bar a recovery must of necessity depend 
upon tl1e particular circumstances of each case.'' 
In the. case of Pic.laski and Giles Mnt. Ins. Co. v. Doivns, 165 
Va. 106, 181 S. E. 361, the Court said in quoting a prior de-
cision with approval: '' The underlying reason for the doc-
trine of }aches is that because of the lapse of time, and 
7* the death of *parties, it is impossible to ascertain all the 
facts, and therefore it is just to leave the parties in the 
position in which they have placed themselves.'' 
CONTRACT. 
There must he some pi'omise, expressed or implied, in or-
der for the respondent to be entitled to collect tbe amounts 
awarded him by the Trial Court. In Volume 1 of the Re-
statement of the Law of Contracts of the American Law In-
stitute, page one, a contract is defined as fo11ows: '' A con-
tract is a promise or a set of promises for the breach of which 
the law gives a remedy, or the performance of which the law 
in some way recognizes as a duty.', Humorously, a contract. 
has been defined as '' A mutual expression of distrust'', which 
contains a bit of truth. The only written contract the liti-
gants ever had was the original lease agreement (Tr., pp. 
81, 82). . 
Payment. 
If there is any implied promise in the instant case, it must 
be inferred from the acts of the parties. In 21 R. C. L., page 
99, it is said: '''Vhen the intention of the parties can be 
determined with reasonable certainty, the court will apply 
an undirected payment accordingly. No doubt the justice 
of each case will best be promoted by carrying out the inteu-
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tion of the parties. In case an expressed intention cannot be 
found, one may be implied from the circumstances of 
the case. Every presumption and rule which the courts have 
adopted in furtherance of their purpose to discover the '.ius-
tice of each case' is subordinate to this rule of intention." 
In 21 R. C. L., page 7, payment is defined as follows: 
'' 'Payment' is not a word of technical leg·al meaning. It 
is well understood by the layman and, indeed, was brought 
into law proceedings from commercial life and not from the 
law treatises. It may well be defined as the performance of 
the consideration clause of a contract, or the satisfaction of 
a liability imposed by law. It implies a debt from him who 
pays to him who is to receive, and that when the payment. is 
complete the debt will be discharged. Payment. is not a 
8:it contract; it is the discharge of a *contract by the per-
formance of its terms; while an accord and satisfaction 
is the substitution and execution of a new consideration fol' 
that originalJy agreed on, or an agreement as to the amount 
of an unliquidated liability and the payment thereof.'' 
ARGUMENT. 
The petitioner contends: 1st, that the Court erred in award-
ing judgment in the sum of $1,177.87 for one-half of the value 
placed on the property included in the final appraisement 
without charging the respondent for $1;200.00 for the one-
half of the valuation placed on the property by the lease 
agreement; 2nd, by awarding the complainant $40~WO for 
rent for the tenant house; and, :3rd, $121.50 for one-half of 
January, 1939, milk check; 4th, that the litigants had monthly 
or periodic settlements of all their differences, except the 
property they may have owned jointly, if any there was; 6th, 
the respondent ,vas paid by the petitioner all of his demands 
made prior to the :filing of the suit; 6th, the respondent's 
claim is barred by laches; and 7th, the evidence does not sup-· 
port the :finding of the Trial Con rt. 
The petitioner contends that, according to the evidence, all 
of the claims each litigant had against the other were settled 
by periodic or monthly settlements and that the responc1ent 
made no objection to these settlements. The evidence E;1hows 
that the petitioner disbursed the money representing the pro-
ceeds of the check most of the time, but while she was away 
the respondent had control of the money (Tr., p. 47). ,Judg-
ing from the language of the lease agreement, it was written 
by a layman. It is •silent with respect to who should live in 
the main house and the tenant house. The evidence shows 
I_ 
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that the respondent first moved into the tenant house and 
the petitioner continued to occupy the main house. Later 
the respondent moved into and occupied a part of the main 
dwelling- house and except for the time she was in Florida, 
· the petitioner occupied the rest of the main dwelling house. 
The petitioner collected rent for the tenant house while it 
was occupied by a tenant of the respondent and the r~-
9* spondent occupied a part *of the main house. After the 
respondent ceased to have a tenant the rent for the ten-
ant house was collected by the petitioner. The evidence does 
not disclose that any objection was ever made by the respond-
ent to this course of action. Since no objection was made, 
and .the parties changed their relationship with respect to 
occupancy of the hoµses, each acquiesced in what the other 
did; in regard thereto. The respondent paid the petitioner 
$6.QQ ,per month for part .of the time during the existence of 
the i te:n~ncy and $3.00 during the rest of the tenancy rela-
tionship .. This was designated as interest in the lease agree-
ment.' .Jf the respondent believed himself to be a one-half 
owner of all the property included in the final appraisement, 
why did he continue to pay interest on the one-half of the 
amount of the valuation placed on the property in the lease 
agreement? Does this not indicate that lie was · of the opin- · 
ion that he was not the owner of the one-half of this prop-
erty? If he became the owner of one-half of this property, 
when during the tenancy did this happen T 
The petitioner further contends that the respondent was 
paid all amounts due him as a result of the periodic settle-
ments, insofar as any claim for rent is concerned. She fur-
ther contends that the respondent is not entitled to recover 
the amounts allowed him by the final decree because of laches 
and the lack of evidence to support the finding of the Trial 
Court. It makes no difference which principle is applied since 
the evidence does not sustain the :finding of the Trial Court. 
There is absolutely no evidence in support of the la.st item of 
$121.50 awarde~ by the final decree. 
CONCLUSION .. 
It is, the ref ore, respectfully submitted, that for the reasons 
stated herein, the Judge of the Circuit Court of Loudoun 
Cot1,nty, Virgfoia, erred in entering the final decree awarding 
judgment in three separate amounts for the respondent. 
Wherefore, the petitioner prays that she may be awarded 
an appeal and swpersedeas to the final decree of the Judge of 
the Circuit Court of Loudoun County, Virginia, and that 
l 0* final judgment *be entered for the sAid petitioner by dis-
missing· the respondent's bill. 
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A copy of this petition was duly mailed at five o'clock P. M. 
(5 :00 P. M.), May 18, 1940, to ·Charles F. Harrison, one of 
the opposing counsel, addressed to _him at his office in Lees-
burg, Virginia, and also a copy, mailed at the same time and 
place, to Edwin E. Garrett, one of the opposing counsel, ad .. 
dressed to his office in Leesburg, Virginia. 
Respectfully submitted, 
LUCAS D. PHILLIPS, 
Leesburg, Virginia. 
STILSON H. HALL, 
L~esburg, Virginia. 
This Petition will be filed. with M. B. Watts; Esquire, ·Clerk 
of the Supreme Court of Appeals of Virginia, at Richmond. 
The undersigned attorneys at law, practicing in the Su-
preme Court of Appeals of Virginia, certify that in their 
opinion there is error in the Decree of the Circuit Court of 
Loudoun County, Virginia, complained of in the foregoing 
petition, for which the same should be reviewed. 
Received May 20, 1940. 
LUCAS D. PHILLIPS, 
STILSON H. HALL. 
M. B. W. 
June 5, 1940. Appeal and supersedeas. awarded by the 
Court. Bond $2,000. 
M. B. W. 
RECORD 
VIRGINIA: 
Pleas at the Courthouse of the County of Loudoun before 
the Circuit Court of said County on the 12th day of Feb-
. ruary, 1940. 
Be it remembered, that heretofore, to-wit: On the 14th 
day of ~,ebruary, 1939, came Harry Myers, Jr., by counsel, and 
filed his Bill in Open Court against Martha ·Ely, which Bill 
is in the words and figures following, to .. wit: 
I 
l -
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BILL. 
To the Honorable J. R. H. Alexand~r, Judge of the Circuit 
Court of Loudoun County, Virginia: 
Humbly complaining,. showeth unto your· Honor, your Ora-
tor, Harry l\Iyers, Jr., who respectfully represents unto your 
Honor that he is now thirty-one years of age antl is the son 
of the late Harry Myers who was "formerly a partner in the 
firm of Myers -and Saunde1·s, the operators of the '' Lom-
bardy" dairy fam1, in Loudoun County, Virginia; that his 
father had beeii ~ng·aged in the dairy business for a period 
of upwards of.\tfenty-five years and that your Orator had 
practically g-rown up in the dairy business and under the best 
of training and·influence; that heretofore, to-wit: on the 24th 
da-y of January, 1931, John Ely was the owner of a small 
dairy farm within less than a mile of the corporate limits 
of the town of Leesburg and although in poor health, he was 
undertaking to operate the dairy farm of approximately one 
hundred and twenty-five acres. The said Ely was not an 
experienced dairyman but had undertaken to lay in a herd 
of cows and was attempting to carry on, as best he could. 
He was of more or less failing health at the time of entering 
into the contract with your orator and lived about six weeks 
after your orator entered into this contract. 
Your Orator avers, that on his death, he left surviving him 
his widow as the sole owner of his estate and soon 
page 2 ~ thereafter, at her request, your Orator moved from 
the tenant house into the main dwelling and Mrs. 
Ely went to Florida and your Orator remained in the main 
house, on that occasion, about six months and th~n moved 
back into the tenant house. Later, at the request of :Mrs. Ely,._ 
he again moved back into the main house where they have 
remained down to the present time and your Orator bas con-
tinued to operate the said dairy farm under the terms of the 
said original contract, a copy of which signed by ,J olm Ely 
and Martha Ely, his wife and your orator, is herewith filed 
and marked complainant's exhibit "A'', and prayed to be-
read as a part hereof. After the return of the said Martha 
Ely from Florida, she returned to the main dwelling house 
and has contin_ued to maintain her residence there, making 
periodical visits to different places, but always maintaining 
this as her residence and occupying said dwelling and exer-
cising exclusive control over it at all times. The said con-
tract is a contract of rental for a term of twentv-three month~ 
and states that it was int.ended to end on tf1e 31st dav of 
January, 1933. At the time of this rental, the said Ely \vas 
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possessed of his farm equipment, his farm horses, his ma-
chinery and his herd of cows. He was not willing to sell any 
part thereof, but for the purpose of fixing a charge against 
your Orator for its use, it was agreed that the whole outfit 
should be considered as worth Twenty-four Hundred Dollar~ 
for the purposes aforesaid and, on that basis, your Orator 
agreed to pay Seventy-two Dollars per year, which was de.-
scribed as interest on one-half of said valuation and this Sev-
enty-two Dollars was to be paid out of the share of your Ora-
tor in the monthly milk checks, in instalments of Six Dollars 
per month. 
The said personal property was turned over into the cus-
tody of your Orator upon the agreement that he was to take 
good care of the co,vs and dairy equipment, horses and farm 
implements, and, at the end of the term, he bound himself .to 
return the same in as good shape as they were in when they 
were turned over, subject to reasonable wear and 
page 3 ~ tear on the same while in use. The feed that WijB 
on the farm was to be appraised and turned over 
unto your Orator and your Orator bound himself to leave at 
the end of his term the same amount of feed for the landlord 
and all outside feed purchased for the. cows and hors~s was 
to be paid for equally by the landlord and the tenant. Coal 
and other fuel was to be paid for one-half and one-half by 
each party. AU milk and produce sold from the farm was to 
be divided equally behveen the landlord and the tenant and 
the fields that w·ere to be planted in crops the character of 
the crops was to be agreed upon by both parties, except that 
the alfalfa seed for the year 1931 was to be furnished by the 
landlord. All seeds and fertilizers were to be furnished half 
and h,alf. Provision was made in respect to the filling of the 
silo and the hauling of the manure, paying for the electricity 
and it was distinctly agreed that all offspring, calves and 
colts born or grown on the farm, were to be divided equaUy 
or, if sold, the proceeds to be divided equally. 
Your Orator avers that he took good care of the herd and 
took steps with a view of having· the herd cleaned up, more 
or less under the protest of the landlord, but several years 
afterwards, it was agreed that the blood test should be applied 
and the result was, that the landlord sold ten or twelve of 
the said cows at different times. She received the monev for 
_ the said cow·s and, in the meantime, the calves that had "been 
raised on the place which belonged one-half to your Orator 
and one-half to the landlord, were put into the cow barn and 
into the dairy and were used as a part of the herd and, in con-
sequence thereof, it was agreed that the charge of seventv .. 
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thirty-six dollars per year. Your Orator avers that this was 
fair, under the circumstances. The diseased cows had been 
replaced by cows that your Orator belieyed to be free from 
Bang·'s disease. Your Orator continued to improve the herd 
and it is today a far more valuable herd than that which rep-
resented its value at the date of your Orator's en-
page 4 ~ tering into the contract of rental 
Your Orator avers that he kept and performed his 
agTeement in every material respect and he performed the 
oblig·ations imposed upon him with the· utmost care and cau-
tion. 
Your Orator avers that soon after .the reduction of the 
charg·e' which had been agreed upon between him and the 
landlord he undertook to purchase an undivided one-half in-
terest in the landlord's individual property, but she refused 
'to sell it and in consequence, later on your Orator concluded 
to vacate the farm and to settle up and with a view to settling 
their business transactions, it was agreed that each would 
select an appraiser and fix a value on the joint property that 
had accumulated on the farm during his tenancy and the 
landlord selected John R. Clemens and your Orator selected 
G. Shirley Myers and they came upon the premises and in 
the presence of your Orator and Mrs. Ely who pointed out 
the joint stock· that belonged to your Orator and Mrs. Ely, 
they fixed au appraised value amounting to $2,355.75; that 
Mrs. Ely and your Orator pointed out, also, the individual 
- belonging to :.Mrs. Ely. The individual property of. Mrs. 
Ely was not appraised because neither party wanted it ap-
praised. After providing· for the feed that your Orator was 
to leave to take the place, of the feed he had gotten, the sur-
plus feed was appraised and only the surplus feed. The 
appraisal was completed to the complete satisfaction of your 
Orator and Mrs. Ely. 
Your Orator avers, that Mrs. Ely, expressmg herself as 
satisfied with the appraisement, went to her bank to get the 
money with which to pay your Orator for his one-half of the 
value of the property thus appraised and down to the time 
she arrived at the bank, she was fully satisfied with the ap-
praisement and actually went to the bank for the purpose of 
arranging to get the money to pay your Orator. It so hap-
pened that while in the bank, her appraiser John R. Clemens 
appeared on the scene and undertook ·to put his construction 
on the contract of rental and advised Mrs. Ely that 
}Jag·e 5 ~ she owed your Orator fifteen dollars, but on further 
consideration of said contract, the said Clemens 
later advised her tliat your Orator was indebted to the said 
MrR. ]~ly. The statements imputed to the said Clemens are 
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based on the information given by Mrs. Ely to your Orator. 
With this disclosure on the part of Mrs. Ely~ it became much 
more significant that the appra.isement had been put off al-
most to the last of the year and the transcribing of the ap-
praisement so that each party should have a copy of it, was . 
left to the said Clemens, but .after he volunteered the' advice 
to Mrs. Ely, it was then disclosed that he had announcEtd that 
he could not have the list copied "until next week" a9d, that 
according to defendant's contention would ha.ye been after the 
expiration of your Orator's time in which he was required 
to vacate and to surrender· his property. It so happened, 
however, that when your Orator sought counsel on Saturday, 
December 31, 1938, at the request of your Orato.r, his wife· 
went to the office of the said Clemens and found that in truth 
and in fact, he had in his office a typewritten copy of the list 
of the appraisement. ·· 
Your Orator avers that Mrs: Ely had expressly requested 
that there be no division of these cows and had promised 
your Orator to pay him for his interest in the said prop-
erty. 
Your Orator avers that the said landlord withheld from 
your Orator's check ·four dollars per month for the use of 
the tenant house on the said farm, while he had a farm hand 
living in it and has collected as much as eight dollars per 
month for the past sixty months, for all of which the def end-
ant is liable to your Orator. When your Orator rented the 
said farm, he was entitled to the use·of the said tenant house 
and he was entitled to have it free from charge of four dol-
lars per month which the said landlord wrongfully withheld 
from his check and when the laborer employed by your Ora-
tor. vacated the said house and other arrangements were made 
· by your Orator, the rent of eight dollars per month 
page 6 ~ which the landlord collected for the period afore-
said of sixty months, was the property of your 
Orator and she should be held to account to your Orator for 
the same. 
Your Orator has called upon the defendant and is advised 
that she will not pay the amount that has been determined 
by the appraisers to be the fair value of the joint property 
and absolutely takes the position that your Orator is indebt~d 
to her. and she refuses to account for the said four dollars 
per month which she wrongfully retains and wrongfully re-
fuses to account to your Orator for the rent collected from 
the said tenant house on the farm rented by ·him and refuses, 
likewise, to account to your Orator for anything for the use 
and occupancy of the dwelling house occupied by her on the 
said premises. 
14 Supreme Court of Appeals of Virginia 
Your Orator avers that he has done everything he could do 
to build up this farm and to build up the herd and to take 
care of the individual personal property of the landlord. He 
has performed every obligation the contract imposed upon 
him. but, in violation of the contract of lease, the said land-
lord refuses to account to your Orator for the things herein-
before set forth, amounting to a large sum of money, to-wit: 
$2,779.87 and, inasmuch as your Orator has no adequate rem-
edy at law, he comes into this Court of Equity and prays 
that the said Martha Ely may be made a party defendant 
hereto and· required to answer this bill, but an answer under 
oath is waived according to the statute in such case mad~ 
and provi_ded; that the said Martha ,Ely may be required to 
account to ·your Orator for the sums aforesaid and that, in 
the even~· she declines to pay -for the same, that the claims 
of your Orator may be established and the amount owing 
to him may be determined by an order of this Court; that 
said joint property may be disposed of under the order of 
this Court by the appointment of a receiver, if necessary; 
that all proper accounts may be had in order to completely 
dispose of this controversy and subjected to the claims of your 
Orator; that your Orator may be compensated for the serv-
ice he has been compelled to render in protecting 
pag·e 7 ~ the partnership stock and in conducting the dairy 
operations, insofar as the same have not been paid; 
that the defendant may be required to pay a fair and reason-
able sum for the use of the main dwelling on the said premises 
and may be required to account to your Orator for all monies 
due him, growing out of her collecting· for the money for the 
use of the tenant l1ouse and for the amounts wrongfully with-
held by her out of the money belonging to your Orator for 
the use of the house. 
And finally, that your Honor will grant to your Orator 
such other, further, general and particular relief as to Equity 
may seem meet or the nature of this case may require. 
And your Orator will every pray, etc. 
HARRY J. MYERS, JR. 
· State of Virginia, 
· County of Loudoun, to-wit: 
I, L. H. ,,7hitmore, a notary public in and for the County 
aforesaid, in the State of Virginia, do certi{y that this day 
personally appeared before me, Harry J. l\.fyers, Jr., whose 
name is signed to the foregoing· petition and who being duly 
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sworn, made oath that the statements contained therein a1·e 
true, to the best of his knowledge and belief. 
Given under my hand this 20th day of ,January, 193!l. 
L. H. WHITMORE, 
Notary Public. 
EXHIBIT ''A'' FILED WITH BILL. 
THIS A.GR,EEMENT made and e·ntered int- this the 24th 
day of January 1931 by and between John Ely, Martha Ely, 
his wife parties of the first part and Ha.rry Myres, Jr., party 
of the second part. 
Wituesseth: That the said parties of the first part do 
hereby lease or rent to party of the second part their farm, 
known as the Elmore Farm situated about one mile north of 
Leesburg and adjoining the lands of Plaster, Frye, Forsythe 
and others and containing about 125 acres more or less for 
a term of Twenty Three i\fonths, beginning the firRt 
pag·e 8 ~ day of February a, 1931 and ending the Thirty fhst 
day o.f January 1933. . 
Party of the second part agrees to rent the above farm 
and on the following terms and c.onclitions. 
It is agreed and understood by both parties heretoo that 
said dairy, cows and equipment, farm horses and machinery 
shall be considered worth ($2,400.00) and same shall be turned 
over to party of the second part to carry on the fam1ing 
and dairy operations and party of the second part agrees to 
pay interest on one half of said valuation at the rate of six 
(6%) per cent interest or Seventy-two ($72.00) Dollars per 
year and said interest is to be taken out of monthlv milk 
cl1eck; six ($6.00) Dollars per month. .. · 
Party of the second part agrees to take good care of co,'(s 
and dairy equipment, horses and farming implements ana 
return same at end of said lease in as good shape as received 
with reasonable weare and tea.re of same while in use, 
Feed that is now on the farm to be appraised and turned 
over to said second party and said second party shall leave 
same amount for party of the first part when he leaves said 
farm and all feed purchased for said cows and horses shall 
be paid for jointly one half and one half. 
All coal or few el that is purchased piwchase for dairy and 
use by said second party to be paid for jointly 1h and 1,4 by 
each party. 
AJl milk and all produce raised on said farm not divided 
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equaly or· fed to cows and horses shall be sold and all check 
and moneys shall be divided one half and one half. , 
The fields to be planted to crops and kind of crops raised 
to be agreed upon by both parties, alfalfa seed for 1931 to be 
furnished by party of the first part. All other seeds and fer-
tilizer to be furnished 1/2 and % by each party. 
page 9 ~ Pa1'ty of the first part is to furnish machinery and 
fuel for filling· silo and party of the second part 
ag·rees to . furnish all labor and all labor for dairy and for 
farm. 
Party of the second part agrees to haul out manure ·and 
kept spread on land, keep up fences, party of the first part 
furnishing material and to Second party to clean fence rows 
at proper time. · 
Electricity to be paid eq11ally % & % for use in dairy and 
barn. Said first party agrees to bear all loss of cows the first 
year and (llfl,d aft first year any cowo or cows hirt so as to be 
sold to butcher after firs- year, the loss to be shared equaty. 
All ofspring, calves or colts to be divided equaly or sold 
and proceeds to be divided. Fruit to be gathered by said 
second party and divided equaly. 
WITNESS the following sig·na.tures and seals, the day and 
date above written. 
J. C.ELY 
MARTHA ELY 
RARR,Y MYERS JR 
(Seal) 
(Seal) 
And afterwards, to-wit: A.t a Circuit Court held for the 
County of Loudoun, at the Courthouse thereof, on February 
14, 1949. 
By leave of the Court, Harry Myers, Jr., by counsel, filed 
his bill and exhibit'' A'' in open Court and thereupon, Martha 
Ely filed her answer to the said bill, by counsel, in open 
Court, to which complainant, by counsel, replied generally; 
And thereupon, by consent of parties by counsel, given in 
open Court, this cause is placed upon the chancery argument 
docket and is continued, for further proceedings to be had 
therein. 
A.i~SWER OF MARTHA ELY. 
The answer of Martha Ely to the bill of complaint filed 
ag·uinst her by Harry Mye~s., Jr. 
F,or answer to- the said bill,. .the said defendant answers and 
says: 
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page 10 } Th_at she is the widow of John C. Ely, who for a 
number of years owned the Elmore farm J# l~ees-
burg District, near Leesburg·, Virginia, where he was snccess-
fully engaged in the dairy business; that his health being 
impaired, the said John C~ Ely on the 24th day of January, 
1931, entered into a contraet with Harry Myers, Jr., who, be-
ing unable financially to engage in the dairy business, but 
liaving some knowledge thereof, was, in accordance with the 
terms of said contract, permitted to use personal property, 
including farming implements,. a dairy herd ~nd dairy equip-
ment, all of which was supplied by the landlord, the said John 
C. Ely. · 
That the said Harry Myers, Jr., his wife and young child, 
shortly after entering into the said contract, moved into a 
substantial and comfortable six-room tenant house on said 
farm. 
That the said Myers had the use of a garden located near 
the said tenant house. 
That in February, 1931, the said John·C. Ely died. 
That the defendant, Martha Ely, acquired title to said 
property by deed from John C. Ely. 
That shortly after the death of the said John C. Ely your 
defendant left for a short visit to the -State of Florida. 
That by mutual consent, during the absence of defendant, 
the complainant moved into several rooms of the main dwell-
in~: house on the farm. · 
That during the absence of your defendant, the complain-
ant was permitted to use eight rooms in the main dwelling 
house and a bathroom, and that your defendant placed her 
valuable personal property and private papers in three rooms 
of said house. 
That during the stay of your defendant in the State of 
lPiorida, the complainant left all his furniture in the tenant 
house and used the furniture of your defendant which .she 
had left in the eight rooms to which the complainant had ac-
cess. 
That your defendant returned from Florida on 
page 11 } or about May 1, 1933,. accompanied by her brother 
and his wife, and that on their return, by mutual 
consent between landlord and tenant, the complainant and 
his family moved back to the tenant house. . 
_ . That after the decease of your defendant's brother in 1933, 
the said Myers stated to your defendant that he would not 
stay another year unless he had the use of a pa.rt of the main 
dwelling· house on said farm. 
' That when lease agreement was made it was unde.rstood 
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and garden, and that the lessors were to have the use of the 
main dwelling house on said far~. 
That when said Myers moved on the said farm he brought 
with him a cow and a heifer wl1ich were fed from the joint 
feed owned by him and your defendant. 
That when .said heifer was about a year old and after she 
became fres~: -§he was sold .by the said Myers who received 
and retained tilie. proceeds of sale. . 
That said-il\fyers kept the cow two or three years and fed 
her from the joint feed and then sold the said cow and re-
tained the proceeds of sale. 
That your defendant would not offer to the complainant the 
said livestock and personal property because of the fact that 
the said complainant did not have and did not offer any cash 
money with which. to purchase the said livestock and personal 
property. 
Your defendant admits that she sold cows from the herd,. 
the net proceeds from the sale of which were $461.50 and that 
she actually spent $534.10 in purchasing· other cows for the 
said dairy herd, and an additional sum of $317.28 for farming 
and dairy equipment. 
That when the cows were tested for Bang's disease it was 
not a requirement in order to ship milk. 
That the said complainant used the property of your de-
fendant, including horses and machinery to assist 
page 12 ~ neighbors .and his personal friends in threshing 
wheat, filling silos, making· hay, etc., from which 
your defendant received no compensation. · 
That defendant, in an attempt to satisfy complainant's 
wife spent· at least $200.00 in building kitchen at the main 
dwelling house. 
That your defendant reduced the interest the complainant 
agreed to pay her to $36.00 because the said complainant in-
formed her that he "~as unable to pay an amount in excess of 
$36.00. 
That the said defendant, thinking that she might owe the 
complainant a small sum of money, did go to the bank to ask 
for credit, but she did not at that time know what amount 
of money if any she owed said complainant. 
That she admits that while she was in the bank inquiring 
about a loan she engaged in conversation with one John R. 
Clemens with whom she discussed the matter of the appraisal 
mentioned in complainant's bill. 
That prior to this conference the said John R. Clemens had 
not tabulated the appraisement made by him and G. Shirlev 
:Myers, the appointee of his relative, Harry l\fyers, .Jr. · · 
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That the said John R. Clemens, Appraiser, uever refm;ed 
to deliver the appraisement after it had been tabulated and 
typed and ready for sig·natures. 
Your complainant denies any misconduct or unfairness on 
the part of said John R. Clemens as insinuated by subter-
fuge and innuendo in the bill of complaint. · 
Your defendant further alleges that the complainant failed 
to cut the briars and bushes on defendant's farm as agreed to 
in the rental contract filed as complainant's Exhibit '' .A '' 
with complainant's bill. 
That your defendant paid one-half of the cost of having 
said briars and bushes cut. ·. 
That your defendant denies she or her late hu~-
page 13 ~ band ever agreed to giye or sell to the complainant 
any interest of any kind or character in or to any 
of the livestock, including the dairy herd, or farming imple-
ments on your defendant's fa1111. 
Your defendant denies that she or her husband ever Jeased 
or rented the main dwelling· house to the complainant, but 
that she did permit him to occupy a part of said dwelling 
house. 
Your defendant further alleges that during· the time she 
lived in the main dwelling· house on said farm, and the tenant 
the said Harry Myers, Jr., lived in the tenant house he fur-
nished and delivered to her daily one quart of milk. 
Your defendant further answers and says that by virtue 
of the terms of the aforesaid contract, the complainant wat--
precluded from acquiring any interest in the livestock, farm-
ing implements, personal property, dairy equipment, calves 
or colts on said farm, except '' all of spring, calves or colts to 
be divided equally or sold and proceeds to be divided'', and 
not "all off spring, calves, and colts" as alleged hi complain-
ant's bill. (Italicizing of ofsprin.g made by me·.) 
Your defendant further answers and says the main dwell-
ing house on her said farm was not leased to the complainant 
by the terms of the instrument dated ,January 24, 1931, arn] 
filed with the complainant's bill as Exhibit "A''. , 
Your defendant admits she later gave the complainant per-
mission to move into and occupy a part of the said main 
dwelling house on the said farm. 
The complainant, in his bill, admits that the feed '' ou the 
farm was to be appraised and turned over to your oratot 
and your orator bound himself to leave at the end of his tcrrn 
the said amount of feed for the landlord". 
The instrument filed as complainant's Exhibit ''A'' states 
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that "the party of the second part (the said Harry Myers, 
Jr.) agrees to take good care of cows and dairy equipment, 
horses and farm implements and return same at 
page 13} the end of said lease in as good shape as they were 
in when they were turned oyer, subject to reason-
able wear and tear on the same while in use''. 
Your defendant denies that the complainant has ever owned 
an undivided one-half interest in the livestock, personal prop-
erty and farming implements on her said farm. · 
Your defendant further denies she has ever promised to 
pay the complainant for any interest he now claims in the 
cows on her farm and savs she has at all times claimed said 
cows as her own individual property. 
. Your defendant further answers and says that the com-
plainant has had adequate and sufficient living quarters dur-
ing the term he has tenanted her said farm and that she has 
collected no rent that did not rightfully belong to her. 
Your defendant further answers and says that she has 
fully performed her contract with the said complainant, but 
that, in truth and in fact, the said complainant is indebted 
to her in the sum of at least. $1,000.00, and that, in addition 
to the amount due your defendant from the complainant un-. 
der the terms of his contract, the said complainant is in-
'debted to your defendant by reason of the fact that he has 
failed and refused to vacate the premises on the 31st day of 
.December, 1938, and thereby precluded a prospective tenant 
from moving upon said farm. 
That in the summer of 1938 the said complainant notified 
your defendant that he intended to terminate the tenancy ex-
. is ting·· between him and your defendant on the 31st day of 
December, 1938, and in reliance upon said notice your com-
plain.amt entered into a contract with one Melvin Miller on 
the 14th day of July, 1938, by the terms of which she agreed 
to rent the aforesaid farm, livestock and farming implements 
to him and deliver possession thereof on the 1st day of J anu-
·ary, 1939, and that said complainant is. still in possession of 
said property. 
That by reason of the failure of the said com-
page- 14 ~ plainant to vacate the said premises your defendant 
has sustained damages in the sum of at least 
$250.00, thereby making_ a total amount of damages due your 
defendant of $1,250.00. 
Wherefore, having fully answered complainant's bill, your 
defendant prays that the complainant be denied the things 
a-sked f9r in his.bill of complaint; -that your defendant be 
awarded jndg·ment in the sum of $1,250.00; that in the event 
the same shall become necessary the Court may construe the 
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"instrument filed as exhibit" A'' with complainant's bill; that 
your defendant be restored to full possession of and control 
over her aforesaid real estate, personal property and, live-
stock; that the complainant be required to relinquiah posses- . 
sion of said real estate, personal property and livestoek; and, 
:finally, that your defendant be awarded all such other, fur-
ther, general and specific relief as the nature of her case may 
require or to equity shall seem meet and proper .. 
And your defendant will ever pray, etc._ . 
MARTHA ELY, Defendant. 
State of Virginit:., 
County of Loudoun, to-wit: 
Personally appeared before me, George F. Weaver, a 
Notary Public in and for the County and State aforesaid, 
Martha J-iJly, who subscribed her name to the fore~oing writ-
ing· and made oath that the statements and allegations in the 
foreg·oing· writing are true to the best of her knowledge and 
belief. 
Given under ·my hand this 26th uay of January, 1~39. 
'GEORGE F. WEAVER, 
Notary Public.. 
My Comm. expires July 18, 1940. 
page 15 } NOTICE OF TAKING DEPOSITIONS. 
To: Mrs. Martha H. Ely. 
Please take notice that on Wednesday, .August 23, 1939, 
between the hours of 9 A. M. and 6 P. M. of said day at the 
law office . of the Hon. Edwin E. Garrett in the Town of 
Leesburg, before an officer who will then be there to·take the 
same, I shall proceed to tak~ the. depositions of Harry Myers, 
J·r., and others to be read m evidence on behalf of the com-
plainant in that certain chancerr suit pending in the Circuit 
Court of Loudoun County, Virgmia, wherein the said Harry 
Myers, Jr., is complainant and you are defendant. 
. If for any reason the taking of the said depositions be not 
commenced, or if commenced, be not concluded at said time, 
then the taking thereof shall be adjourned from day to day at 
~.. . 
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Harry Myers, Jr. 
the same place, between the same hours, before the same of-
ficer until the taking thereof be concluded. 
HARRY MYERS, JR. 
HARRY MYERS, JR. 
.... 
EDWL~ E. GAR;I?.:~TT and 
C. F. HARRISON,_, 
Counsel for Complainant. 
By Counsel .. 
Legal service of the _within notice is hereby accepted. 
STILSON H. HALL, 
Attorney for Martha H. Ely. 
Leesburg, Va., Ang. 21, 19·39. 
page 16 ~ DEPOSITIONS. 
The depositions of' Hany. Myers, Jr., and qthers taken be-
fore me, Stirling M. Harrison, a Notary Public in and for 
the County of Loudoun, in the State of Virginia,. at the law 
office of Charles F. Harrison in the town of Leesburg, Vir-
ginia, to which pla€e it was adjourned from the office of Hon .. 
Edwin E. Garrett between the hours of 9 A. :M. and 6 P. M. 
of Wednesday, August 23, 1939, pursuant to a notice hereto 
attached, to be read as evidence in behalf of Harry Myers, 
Jr., in that certain suit in equity depending in the Circuit 
Court of Loudoun County, Virginia, wherein Martha H. Ely 
is Defendant and the said Harry Myers, Jr., is Complainant. 
Present: Edwin E. Garrett and Charles F. Harrison, At-
torneys for Complainant; Stilson H. Hall and Lucas D. Phil-
lips, Attorneys for Defendant. · 
The witness, 
HARRY :MYERS, JR., 
having been duly sworn, deposes as follows: 
Questions by Mr. C. F. Harrison : 
Q. Please give your name, age, residence and occupation. 
A. Harry Myers, 31, Lucketts, farming. 
Q. How long have you lived at Luckettsf 
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Harry 1l(1Jers, Jr. 
A. Since the first of February; first few days of February. 
Q. Where did you live and reside prior to that f 
A. Mrs. Ely's farm. 
Q. Approximately for ,vhat length of time did you reside 
there? · 
A. Eig·h t years. 
Q. Where did you live and reside prior to that 1 
A. On Mr. Saunders' farm. 
Q. What was the name of it 7 
A. Lombardy farm. 
Q. Where is that located l 
A. Three miles below Leesburg. 
page 17 ~ Q. How long did you reside on the Lomba1·dy 
farm of Mr. Saunders? 
A. I was born and raised there. 
Q. Do you mean to state that until you went to Mrs. Ely's 
farm you had lived continually all your life on this farm.? 
A. Yes, sir. 
Q. ·what's the type of work the Lombardy farm handled? 
A. Dairy farming. 
Q. ·what were your duties while living on Mr. Saunders' 
farm? 
A. Worked in the dairy mostly. 
Q. Who operated that farm at that time? 
A. My father. 
Q. In what relation with Mr. Saunders f 
A. 50-50 basis, partnership. 
Q. Did you work regularly through your youth and young 
manhood on this farm in the dairy enterprise? 
A. Yes, sir, I did. 
Q. And what line of work did you follow there f 
· A. Dairy farming. 
Q. Did you become a fair judge of quality of milch cows 
and quality of herds and how they should be handled? 
A. I think so. 
Q. You claim about eight years ago you went to the farm 
of Mrs. Ely. At that time was Mr. Ely, her husband, aliye 7 
A. He was. 
Q. Was there any contractual relation between you and Mr. 
Ely and Mrs. Ely¥ 
A. There was. 
Q. ,vas that contract a written or an oral contract? 
· A. ,vritten contract. 
Q. I hand you a paper purporting to be a rental agree-
ment and ask you to look at it and state if that was the basis 
_J 
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of your going to the farm of Mr. and Mrs. Ely. 
page 18 ~ A. This is the same, yes, sir. 
Q. Was there ever any other. written contract 
between you and Mr. J. C. Ely and/or Mrs. Martha Ely than 
this writing f 
A. No, sir. 
Q. Does this writing represent the only contract had be.,. 
tween you during the eight years on that farm f 
A. Yes, sir. 
Q. How long did l\ir. Ely liye following your moving to 
this farm of Mrs. Ely's. 
A. I think it was about a month as well as I remember. 
Q. Who thereafter continued on in the contractual rela-
- tions under this contract wjth you Y 
A. Mrs. Ely. 
Q. Where is that farm located? 
A. Just about a mile from Leesburg. 
Q. West, isn't it f 
A. "Y"es, sir. . 
Q. For what purpose and what type of operation was con-
ducted by you as the tenant of this contract with Mr. ·and 
Mrs. Ely? 
A. Dairy farming. 
Q. What care did you bestow on the herd that you found 
there? 
A. Did the best I knew how. 
Q. And on the machinery f 
A. Took all the possible care of it I could. 
Q. And on the horses or colts if there were any? 
A. The same. 
Q .. At that time, how did you find that herd as respects its 
condition f 
A. Well, I don't think it was suc4 a good herd of cows. 
Q. How did the quality of that herd compare when you va-
cated the farm with its quality when you went to the farm? 
A. I think it was a far better herd when I left. 
page 19 ~ Q. ·what became of the products of that herd? 
,vhat was done with the milk? 
A. The milk was shipped to Washington. 
Q. Who received the milk checks in payment for that milk? 
A. Mrs. Ely received the checks. 
Q. Did you receive your half share of those checks f 
A. Well, expenses were taken from the checks and what 
was left was divided. 
Q. Was any deduction made by way of interest on the value 
of the herd f If so, whaU 
A. Yes, sir. Six dollars a month. 
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Q. Interest on what 1 
A. Half interest in the herd. 
Q. On the basis as if you had borrowed the money with 
which to pay that half interest? 
A. Yes, sir. 
Q. How was that $6.00 per month gotten by Mrs. Elyt 
A. Mr. Ely and my father got together and put a price on 
the stuff so as to know what interest I was to pay and they 
arrived at $2,400. I was to pay interest on $1,200; $6.00 per 
month. 
Q. That's how the ·$6.00 was arrived at? 
A. Yes. 
Q. How was that collected 7 
A. Taken from the milk checks, from my half share! 
Q. Was that before you regeiyed anything from the m.ilkT 
A. Yes, sir. 
Q. How long did that deduction continue and was any 
change made from the $6.00 per month T 
A. That continued for about four years as well .as I re-
member and then it was cut in half and I paid $3.00 a month. 
Q. vVhy was that deduction made? 
A. In the four or :fi:v:e years we had raised a good bit of 
partnership cattle and cows that were put in the herd, bought 
partnership machinery and I thought I was pay-
}Jage 20 ~ ing too much interest and thought it should be eut. 
She agreed to cut it in half. 
Q. What chang·es developed in that herd as time went on 
and what steps were taken to correct it Y 
A. We tried to clean up the Bangs disease. They were 
blood tested and several cows were sold. 
Q. Was that done with the knowledge, consent and ap-
proval of Mrs. Ely f -
A. Yes, sir. · 
Q. Who got the money from the cows that were sold? 
A. :Mrs. Ely received the money from all her individual 
stuff. 
Q. Did you partake to the· extent of one penny of any of 
thaU 
A. I did not. 
Q. How was the herd then restored to a basis where it 
could operate profitably? 
A. In the way of cows 7 
Q. Yes, sir. .. 
A. Didn't sell all at one time, sqld a few at a time, put in 
heifers and bought one or two partnership cows. 
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Q. Were any cows placed there for those that were thrown 
out for Bang's disease by Mrs. Ely from her own persm1al 
funds! 
A. Yes, sir.,. . 
Q. How many f . 
A~ I could.rt 't. just tell. I would say five or six. 
Q. How niany cows went down in the test f 
A. ·Seems to me it was eleven. 
Q. Did you contribute to the purchase of any of the cows 
that were placed in the herd f 
A. Two cows. 
Q. From whom were those two cows boughU . 
A. One from Mrs. Hempstone and the other from Joe 
Spring. 
Q. I hand you a check for Mrs. Hemps tone and ask that 
you examine the .same and state what that was. 
page 21 ~ A. This was for the cow that was bought from 
Mrs. Hempstone. I paid the amount and Mrs. Ely 
gave me half of it. (Check is filed with these depositions and 
µiarked Complainant's Ex. B.) . 
Q. Then for that cow you contributed one-half the pur-
chase price! 
A. Yes, sir. 
Q. And !frs. Ely the other halO 
A. Yes, sir. 
Q. I hand you a check made payable to Mrs. Martha JiJly 
for $37.50. Examine the same and state for what it was 
given? 
A. This is the check I ga.ve Mrs. Ely for the half interest 
in the cow bought from Mr. Joe Spring. She paid for the 
cow and I paid her. (Check is filed with these depositions· 
and marked Complainant's Exhibit "C".) 
Q. Were any placements made into that herd from stock 
calves born on the place? 
A. Yes, sir. 
Q. To what extent was that donef 
A. Well, they were added to the herd as the heifer came 
fresh. 
Q. From whose cows were those heifers born f 
A. Mostly born from cows that belong·ed to Mrs. Ely. Some 
from cows we had there individually. · 
Q. Do you reca11 how many individual cows of your own! 
A. Had one individual cow. 
Q. When was that brought to the p]ace? 
A. When I moved on the place. 
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Q. What became of the offspring? 
A. One on the place and one was sold. . 
Q. Who got the money from the one that was sold from 
your individual cow? o 
A. It was partnership; traded as partnership property. 
:Mrs. Ely received half and I received half. 
Q. Were the proceeds from the one that was sold-for the 
calf that was sold out of your cow-did you give her half 
of iU 
A. Yes, sir. 
page 22 ~ Q. Where is that herd at the present time? 
A. On the farm Mrs. Ely sold to Mr. Davis. 
Q. When did you vacate that farm 1 
A. First or second clay of February, 1939. 
Q. Who succeeded you as tenant of the farm 1 
A. Mr. Melvin Miller. 
Q. When did he come upon the fa.rm? 
A. He came the last day of December or the first day of 
January. 
Q. And you continued on until February 2nd f 
A. Yes, sir. 
Q. Between the last day of December and the day when you 
left the farm, who attended the herd, milking, etc. 
A. I did and my hand. 
Q. Whose hand was iU 
A. Working for me. 
Q. Have you ever received any compensation for that work Y 
A. No, sir. 
Q. Who collected the milk check for that month of Janu-
ary, 1939? 
A. Mrs. Ely, I guess. 
Q. And you claim Mrs. Ely has never paid you a penny 
from the proceeds of that milk c.heck¥ 
A. Not for January. 
Q. Or made you any compeiisation fo1~ your labor?· 
A. No, sir. 
Q. Did you recicve your share of the milk check for ne·-
cember, 1938f 
A. Yes, sir. I received it the 15th of F~bruary, I thinl~ it 
was. 
Q. What was the amount of that check? 
A. After the expenses were taken out? 
Q. The settlement l\·frs. Ely had with you for that Decem-
ber? 
A. I think for $95.00 as well as I remember. 
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Q. When you first went to this farm some eight years ago, 
do you recall the approximate amount of that first check? 
"' A. I don't exactly remember the first; the second was $21.00 
• as well as I remember. 
page 23 } Q. How do you account for that increase in the 
milk? 
A. We had raised more feed and had better cows; didn't 
cost as much to produce the cows with our own feed. 
Q. Your agreement seems to indicate· that there was had 
an appraisement of the joint stock in the beginning. At the 
time before leaying the place, do you recollect any appraise-
ment being had of the joint livestock by you- and Mrs. Ely 
and joint farming implements f 
A. Yes, sir. 
Q. Were you present when that appraisement was made Y 
A. I was. 
Q. Who were the appraisers T 
.A. Mr. John Clemens and Shirley Myers. 
Q. Was Mrs. Ely present when the appraisement was made! 
A. Yes, sir. 
Q. These two appraisers were somewhat strangers to the 
her.(! T 
' A. More or less, I think. 
Q. Did they know before that date which particular cows 
belonged to Mrs. Ely personally and what was joint livestock? 
A. I don't think so. 
· . Q. How was it ascertained which stock was Mrs. Ely's per-
sonally? 
A. ~rs. Ely and I pointed it out tog·ether which was part-
nership. 
Q. And which was individual? 
A. Yes, sir. 
Q. Was there any misunderstanding between you and Mrs. 
l-tJly over that? 
A. No, sir. 
Q. Was there the slightest argument or contention about 
it, 
A. I don't think so. 
Q. I hand you a paper purporting to be a copy of that ap-
praisement. Do you remember the date of that appraise-
ment. Do you remember the date of that. appraisement Y 
A. J. think it was on a Friday before I moved on Saturday. 
I think it was the last dav of December. 
pag·e 24 ~ Q. Why was the appraisement delayed so long? 
A. I don't know, sir. 
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Q. Were you in any wise to blame for that delayt 
A. I would rather have had them appraised the day be-
fore. 
Q. At the time of that appraisement and looking over the 
list, is there a single item appraised that represents Mrs. 
Ely's own individual private personal propertyf 
A. No, sir, none that I can see. 
Q. To what extent are you interested in eyery item of that 
appraisement 1 
A. One-half. 
Q. I notice some feed_appraised down there. What is that 
feed? 
A. That was the amount of feed ov:er what was on the place 
when I went there. 
Q. There's nothing in the contract, apparently, requiring 
that you furnish the farming implements. However, as time 
went on what happened to the farming implements and ma-
chinery that you found when you went-there? 
A. Vv ell, some of it was about worn out; that had to be re-
placed. We bought machinery between us and there was 
some pieces of machinery that they didn't have and we bought 
· those. 
Q. I notice down here a tractor. Did you contribute to 
the purchase of that tractor? 
A. Yes, sir. 
Q. To what extent? 
A. One-half. 
Q. I hand you a note and ask what that note represents Y 
A. That's a note I g·ave to Mr. Harrison for the tra~tor; 
gave it to Mr. Harrison at Harrison's Garage 'in Herndon. 
(Mr. Myers' & Mrs. Ely's note to Harrison's garage is filed 
with these depositions and marked Complainant's Exhibit 
"D") 
Q. I hand you a check dated the 22nd of June, 1936, signed 
by you and· ask you what that represents·.. -
page 25 ~ A. That was payment for my one-half of the 
· tractor when I paid off this note. ( Check dated 
June 22, 1936, to Falls Church Bank for $169.00 is filed with 
these depositions as Complainant's Exhibit ''E".) . Q. What valuation did they place on that tractor at the ap-
praisement? 
A. $150.00. 
Q. Do you remember what the joint purchase price was of 
that tractorf · · 
A. $335.00 it seems to me. 
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Q. Then you personally paid considerably more for your 
half than the joint value of the tractor was at the time of 
this appraisement ! 
A. Yes, sir. 
Q. What was the attitude of Mrs. Ely at the time of thiB 
app1~aisement relative to whether this property should be 
sold and the proceeds divided or whatf 
A. Mr~. Ely wanted to buy my half of stock and equip-
ment at the appraiser's price. 
Q. After this appraisement was made, did :Mrs. Ely un-
derstand, and before, that she was to take this property at 
one-half the valuation that they put on it and was to pay you 
accordingly f 
A. That's what I understood. 
Q. How did she apparently feel as respects satisfaction 
and contentnie:qt immediately following· this appraisement? 
A. So far as I know she was satisfied. 
Q. Did she indicate her intention to pay yout 
A. Yes, sir. 
Q. Has she ever paid you f 
A. No, sir. 
Q. Has she ever paid you any part of it 7 
A. No, sir. 
Q. Do you know why? 
A. 'No, I don't exactly. 
Q. Did Mrs. Ely ever later tell you why? 
page 26 ~ A. Well, she did say later that she didn't think 
she owed it to me. 
Q. How much later f 
A. That was on the Saturday morning we was to move; 
the last day of December or the first day of January; on the 
Saturday we moved. 
Q. Did she g·ive you any of the details for the reasons for 
the change that had come about in her mind relative to this 
matter! 
A. Well, she said she didn't owe me that much money and 
only owed me a part of it. 
Q. Do you know whether she had dis<mssed this matter with 
anybodv· after the appraisementf 
A. No, sir. 
Q. Did she ever indicate to you any discussion she had with 
anyone at the hank about this appraisemenU 
A. She said she had made arrangements at the bank to pay 
me the evening before I was to move. 
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Q. Did she indicate that she had discussed this matter With 
anybody at the bank! 
· A. I don't believe she told me, Mr. Harrison, 
Q. Without going into the details of each and every artiule 
of the appraisement list, I hand you the same, ask you to ex-
amine it carefully and state whether there is a singl~ aridcle 
there in which you are entitled to one-half thereof from :Mrs. 
Elyf 
A._ That's what I understood was partnership. 
Q. At the propodion of one-half and one-half 1 
A. Yes, sir. 
Q. Each and evety article na1,1ed on that appraiseiilent 
list! 
A. Yes, sir. 
Q. When you left the place <lid you take any stock with 
youY 
A. Took the cow that belonged to my mother. 
Q. Had this cow been placed in this herd Y 
A. Yes, sir. 
Q. By whom? 
A. By my mother. 
page 27 ~ Q. For your benefit 1 
A. She was just used in the herd as benefit of 
both of us. 
Q. Was the cow in her milk most of that time 1 
A. Yes, sir. 
Q. Did the milk from that cow go in with the flow from· the 
general herd and reflect itself in the milk check that M.rs. 
Elv received 1 ? 
A. It did. 
Q. For what period of time? '. 
A. Three years. 
Q. Did that cow, while a member of Mrs. Ely's herd, at 
the· joint herd, ever have any offspring? · :. 
A. She had two. . =····· 
Q. What became of those two ca1ves J 
A. They were on the place when I left there. 
Q. You mean they are in Mrs. Ely's herd? 
A. Yes, sir. 
Q. Are they in their milk? 
A. No, sir. 
Q. ~re they included in this appraisement Y 
A. Yes, sir. 
Q. ,v1iat did you do for a bull for that herd f 
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: · A. Well, I borrowed bulls from Mr. Saunders' place for 
about four years, I reckon. 
Q. Was any payment made to Mr. Saunders for the use 
of that bull¥ 
A. No, sir. _ 
Q. Why was he willing to lend that bull to Mrs. Ely or 
you? 
A. I guess he had more bulls than he needed and lent them 
to me for their keep. 
Q. He knew your qualities as a herdsman! 
A. I think so. 
Q. He is a friend of yoJtrs, is he not Y 
A. Yes, sir. 
Q. Lifelong friend Y 
A. Yes, sir. 
page 28 ~ Q. Don't you suppose that loan was made on ac-
count of friendship f 
A. I imagine so. 
Q. He wasn't offering that bull to other people was he Y 
A. No, sir. 
Q. Was any charge made to Mrs. Ely for the services of 
that bull? 
A. No, sir. 
Q. Did you and Mrs. Ely ever consider the purchase of a 
bull? 
A. Yes, sir. 
Q. ·How far did that progress Y 
A. The man delivered the bull. 
Q. Was it a pure-bred? 
A. Yes, sir. 
Q. Was it to be registered? 
A. Yes, sir. The papers were put in Mrs. Ely's name so I 
didn't pay for the one-half interest in the bull. 
·Q. Was there any discussion about whose name that bull 
was to be put in T 
A. There was some. 
Q. What was the contention? 
A. I thought the papers should be in both our names. 
Q. Why? 
A. Because I was paying for half interest in the bull. 
Q. What objection had Mrs. Ely to that? · 
A. It wasn't changed; I don't know how she objected. 
Q. Would you have paid for the half, had she have changed 
itf 
A. I would. 
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Q. · Did you tell her so Y - • ·._ · 
A. I don't remember whether I told her so but I told her 
I didn't want to buy a bull that way. 
Q. Did you make it clear that that was your only objec-
tion! 
A. I think so. 
Q. Did that have any effect on your friendly relationship? 
A. Yes, sir. 
page 29 ~ Q. Did you notice any change in her conduct to-
wards you? · 
A. I guess there was a change in both of us. 
Q. Did Mrs. Ely ever find any fault with your workm.~n-
ship; in the manner in which you performed your contract Y 
A. I don't believe so. 
Q. To what extent have you performed this contract? 
A. Best of my knowledge, best I could do. 
Q. How about the fence rows; did you keep them clean Y 
A. Best I could. 
Q. Do you know what Mr. Ely paid for that farm~ 
A. I couldn't say for certain. 
Q. What was its condition when ypu left it as compared 
with it before you went there 7 · 
A. I think it was in lot better condition; had more grass 
and more feed. 
Q. There's a complaint set forth by Mrs. Ely in her An- -
swer of your failure to cut briars. ,vhere are those briars 
located? 
A. I couldn't say exactly what she was referring to. There 
was a piece of new ground that I didn't get cleaned up_ every 
year. 
· Q. That new ground isn't a fence row, is iU In the nature 
of a field isn't iU 
A. Yes, sir. 
Q. Where does it lie with respect to the farm t 
A. Next to the mountain. 
Q. Is it a part of the mountain side T 
A. Yes, sir. 
Q. When was the timber cleaned from itf 
A. It's been several years. 
Q. Who cut it? 
A. I think Mr. Ely cleaned it. 
Q. In spite of the fact that no provision of the contract re-
quired you to cut the briars on the field, -do you claim you 
did <mt them f 
34 Supreme Court of Appeals of Virginia 
Harry M11ers, Jr. 
A. Yes, sir, Mrs. Ely paid half of the cost. 
Q. You didn't get anything for that t · 
A. Only the pasture. 
page 30 ~ Q. Any buildings located on this area of land 
that was rented to you under this contract? 
A. Yes, sir~ 
Q. Please ~plain what buildings. 
A. Two houses; three stables and some other outbuildings. 
Q. You state two houses. What type of houses as respects 
their use, do you ref er tot 
A. Dwelling· houses. 
Q. Both of said dwelling houses were located within the 
boundary of this farm that was contracted to you? 
A. Yes, sir. 
Q. Did you perform all the services required by your con-
tract with your own hands or did you employ any help! 
A. Yes, sir, I employed help. 
Q. Where did the· help live t 
A. Most of the time I had a single hand; had one mar-
ried man; lived in the tenant house. 
Q. For about what length of timet 
A. For about six months. 
Questions by Mr. Edwin E. Garrett: 
Q. When you moved on the Ely farm, did yon move into 
the tenant house! 
A. Yes, sir. 
Q. How long did yon remain in the tenant house? 
A. I think about a year or a ~1ear and six months. 
Q·. Then where did you go? 
A. Moved to the main dwelling·.· . 
Q. What was the occasion of going to tbe main dwelling•? 
A. Mrs. Ely was going· to Florida on a trip and she said 
we could move into it. 
Q. And you moved into the main dwelling house f 
.A. Yes, sir. . 
Q. Did she leave her furniture ·f 
A. Theref Yes, sir. 
pag·e 31 ~ Q. .And who took care of the furniture? 
A. ,ve did. 
Q. How long did she remain in Florida t 
A. From Fall to Spring. 
Q. Who did she brin~· back with her! 
A. Her brother and his wife. 
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Q. Were you living in the main house when you had a man 
living in the tenant house T 
.A. yes, sir. 
Q. Did Mrs. Ely, in her settlements with you, retain any-
thing out of your part of the milk check for the use of the 
tenant house¥ 
.A. $4.00 a month while the man was working for me lived 
in it. 
Q. While you had a man working on the farm for .you and 
living in that house, she withheld from your one-half of th~ 
milk check $4.00 a month for the use of that house? 
.A. Yes, sir. 
Q. Then when your man went out of the house, what dis-
position was made of the house? 
.A. This man didn't move out but went to working by . the 
day at other places. Q. He did not move out of the place? 
A. No, sir. 
Q. But he continued in the house to work around? 
A. Yes, sir. 
Q. Did Mrs. Ely collect the rent for that house 1 
A. Yes, sir. . 
Q. And what did she collect then t 
A. $8.00 per month. 
Q. At that time you were living in the main house? 
A. Yes, sir. . 
Q. Did you continue to Jive in the main house up until you 
were retired from the farm T .. 
A. No. After we moved to the main house the first time, 
then we moved back to the tenant house. . 
page 32 ~ Q. How long did you remain in the main house 
before you moved back to the tenant house? 
A. From Fall to Spring; when Mrs. Ely was in Florida. 
Q. Then when Mrs. Ely came back from ]tlorida, you 
moved back to the tenant house t 
A. Yes, sir. 
Q. And did you continue to remain in the tenant house up 
until vou left there? 
A. No, sir. We lived in the tenant house about a year an,d 
two months, maybe louger, then moved back to the main 
dwelliug. 
Q. ·when you moved back to the tenant house on this last 
occasion did Mrs. Ely then resume the deducting· of $4.00 from 
your half of the milk check f Did she go back to that course 
of treatment? 
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· A:" No, sir. 
Q. Did she give you any explanation of why she did at first 
charge you $4.00 a month out of your part of the milk chook 
while voti were in the main house? 
A. it was for the rent for the house while the man was 
worki~g there. 
Q. While he was there she was charging you $4.00Y 
A. ·.Yes, sir. 
Q. When you were in the tenant house she did not charge 
you $4.00! 
A. That's correct. 
Q. How long did you remain in the main dwelling house on 
the last time you moved down there Y 
A. About four years. 
Q. Then when you left the farm, you left the main dwell-
ing house? 
A. That's right. 
Q. Did Mrs. Ely remain in the main dwelling house also? 
A. Part of it. 
Q. For how long· was she in the main dwelling house while 
you were there! 
A. Most of the time after her first trip to Florida. 
Q. How was the use of that house divided up? 
page 33 ~ A. It was a large house; she had a certain num-
ber of rooms and we had a certain number. 
Q. There was no common table? 
A. :N"o, sir. . 
Q. She had her own table and you had yours? 
A. That's right. 
Q. Then the chronology of it would seem to be this: that 
Mrs. Ely went to Florida in the Fall of 1931, was that the 
year? 
A. Yes, sir. 
Q. And came back in the Spring of 1932? 
A. Yes, sir. 
Q. And from that time on down she occupied and used a 
portion of this main dwelling house? 
A. Yes, sir. 
Q. When you were living in the main dwelling house was · 
there any incoine to :Mrs. Ely from the tenant housA? 
A. Yes, sir . 
. Q. Who got that moneyf 
.. A. Mr's. Ely. 
Q. How much was it f 
A. $8.00 a month for the time it was oooupied. 
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A. I would say four or fiv:e years, might have been a few 
months in that time there wasn't anybody in it. 
Q. As I understand, Mrs. Ely got that rent and she never 
undertook to account to you for any part of it Y -
A. N9, sir. .,,1.· 
Questions resumed by Mr. C. F. Harrison·! 
Q. When you left there and the joint livestock was ap-
praised, nearly a month previous, how was that livestock ac~ 
quired and how did it become a part of the herd, naming one . 
of probably different ways 7 
A. Most of the livestock was raised on the place except 
two that we boug~t; machinery was bought be-
page 34 ~ tween us. ·· · 
Q. How did yQu make payment for· yo'Q.r half of 
the bought machinery other than· the tractor? 
A. It was taken out of the milk check each· month. 
Q. What livestock belonging tQ you individually did you 
ever feed from the partnership feed and for what period of 
time? · 
A. One cow that we took on the place that was fed for five 
years from partnership feed and milked and fed as partner-
ship. · 
Q. Proceeds were handled as partnershipT 
A. Yes, sir. One heifer kept on the place and sold. 
Q. Who got that money? · 
A. I did. . 
Q .. How about M:rs. Ely's own individual livestock that she 
fed from the partnership feed and the proceeds of which she 
kept herself? 
A. Four heifers sold by Mrs. Ely like the one I sold. 
Q. Were you made any allowance for your share T 
A. No, sir. 
Q. Did you get any proc·eeds of those four heifers Y 
A. No, sir. 
Q. During the time Mrs. Ely lived on the place, what did 
she do for milkY 
A. Got milk from the dairy. 
Q. Was any charge placed against you by Mrs .. Ely for 
what you got for your own consumption? 
A. I paid Mrs. Ely $1.00 for amount I used over what she 
used. 
Q. Has she received that money? 
A. Yes, sir. 
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.. Q. How! 
A. It was taken from the milk check. 
Q .. By whom was it taken 1 
A.· It was figured by us and taken off. 
Q. Who got it 1 
A. Mrs. Ely. 
Q. Did Mrs. Ely have any household furniture f 
A. Yes. 
page 35 ~ Q. Away a great deal, wasn't shef 
A. Yes, sir. 
Q. Who, pJotected and looked . after her furniture f 
A. Well~twe:were the only people.in the house or anywhere 
near. 
Q. Ever make any charge for the care of her furniture! 
A. No, sir. 
Q. While you were busy looking after the mansion and 
her furniture, where was your furniture t 
A. Part of the time it was in the tenant house. 
Q. How far is that from the mansion t 
A. About a quarter or half mile. 
Q. Your furniture was somewhat exposed, wasn't it? 
A. Yes, it was away from us. 
Q. I notice the contract doesn't require that you work every 
moment on this particular place. Did you ever, during your 
tenancy1 work on any other man's place t 
A. I traded help with the neighbors. 
Q. "\Vhy! 
A. I traded help to get help. 
Q. Take for instance the machinery of :Mrs. Ely; I allude 
to the binder. When you exchanged help, did you use her 
binder off her place? 
A. No, sir, I never used it. 
Q. The bulk of that exchange was what, work or ma-
chinery? 
A. Work from me; some machinery. 
Q. You know whether such exchange in order to provide 
labor at the proper time is customary or not in this com-
munity? 
A. Yes, it is. 
· Q. Was any damag·e or harm caused Mrs. Ely by such ex-
change or was it as much to her benefit as yoursf 
A. As much to her benefit as to mine. 
Q. Some reference is made to the building of a new kitchen 
to the mansion. Did you ever occupy thaH 
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A. No, sir. 
page 36 ~ Q. Who had that kitchen built? 
A. Mrs. Ely. 
Q. Has anybody used it? "\Vho used it 7 
A. Mrs. Ely. 
Q. Did you and your family ever use it T 
A. No, sir. 
Complainant rests. No cross examination. 
Further deponent saith not. 
HARRY MYERS, JR. 
HARRY MYERS, JR. 
The witness, •., 
MR.S. MARTHA ELY, 
after having been duly sworn, deposes as follows : 
39 
Questions by Mr. C. F. Harrison: . -
Q. Please give your name, ag·e, residence and occupation. 
A. Martha Ely, no occupation, living in Leesburg, age .65. 
Q. I hand you a contract which I ask you to please .ex-
amine and state if it bears your signature. 
A. It does. 
Q. It also bears the sig·nature of your late husband, does 
it not? 
A. Yes, sir. 
Q. Do you recall approximately how long your husband 
lived after the making of that contract? . 
A. About twenty-four days. 
Q. And from that time down to the time that, say Decem-
ber 31, 1938, did you not operate the farm described in that 
agreement under that rental contract with l\fr. Harry Myers Y 
A. I did. 
Q. When did Mr. Myers vacate the farm l 
A. Not until the first of February, 1939. 
Q. Who cared for the herd from December 31, l 938, to 
February 2nd? 
A. I had a man but he wouldn't give possession of it. Harry 
Myers but not with my consent., thoug·h. 
Q. Who received the milk check for January, 19391 
A. I did. 
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page 37 } Q. What was the amount of that milk check? 
A. I don't remember exactly. I paid the renter 
one-third of the milk check for· tl anuary, 1939. 
Q. Yet the man to whom you paid this check was not the 
man who had cared for the herd¥ 
A. No, he didn't let him care for· it. 
Q. The milk, ho,vever, that went into the check and made 
the cheek was milk derived in large measure from property 
jointly owned by you and Harry Myers, was it not Y · 
·A. After the appraisement was made, it was charged up 
to me. He stayed a month after the .appraisement was made . 
. ( Question objected to on the g-round that it asks the wit-
ness to decide one of the principal issues involved rather 
than to answer questions regarding the facts in connection 
with the transaction between the litigants.) · 
Q. Will the witness please answer the question? 
A. I don't know. It wasn't jointly owned after the ap-
praisement. I don't think he had control of it after the ap-
praisement. 
Q. Had you settled or offered to settle with M:r. Harry 
Myers, Jr., in accordance with the findings of said appraise-
menU 
· A. No, I hadn't. . 
Q. I hand you a copy of said appraisement. Will you please 
examine the same! · 
A. I have seen it. 
Q. Is that the copy of said appraisement? 
A. Yes. 
Q. Were you present at the time of this appraisement? 
A. I was. 
· Q. Who indicated your individual property Y 
A. Harry Myers. 
Q. Were you present when he pointed out your individual 
property? 
A. I was. 
Q. Did you make any objection to his ·statements of what 
property you owned individually at that timeY 
pag·e 38 ~ A. I did not. 
1 
• Q. Or since? 
A. Yes, I made some. He said the property had been blood 
tested. They had been privately tested and some s9Id but·· all 
the others had not been tested. · 
Q. Is tliat the only objection made! 
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A. I don't remember; that was one; it requires that they 
be blood tested now; then it didn't. 
Q. A moment or two ago I handed you a contract which 
you identified as the contract under which the farm was op-
erated by Mr. Harry Myers. ·was there ever any other wr_it-
ten or oral contract between you and Harry Myers f ·, 
A. There was never any o~her written contract. 
(Question is objected to because nowhere in the pleadings 
-is there an allegation that there was another written agree-
ment between the parties.) 
Q. Where is all of this livestock listed on this appraise-
ment, together with the farming machinery, feed, etc., ap-
pearing thereon, at the present time T 
A. On the farm. 
Q. You ref er to your farm f 
A. It was my farm then, not now. 
Q. '\Vas this lives too~ included in· your sale of the farm to 
V/ estmoreland Davis? 
A. It was. 
Q. Then you undertook to sell to Westmoreland Davis as 
a part of the sale not only the farm lands but also this joint 
livest~ck, owned by you and Harry Myers, did you not? 
(Question is objected to on the ground attempts to state as 
a fact the issue involved, namely, that the property is joint 
property when that is one of the questions at issue.) 
A. I did but it wasn't joint stock. I sold it all. 
page 39 ~ Q. Do I understand you to claim that the stock 
listed on this appraisement that was made with 
your knowledge, consent and approval was or was not a part 
of your sale together with the real estate to Westmoreland 
Davis, which sale was made or more or less recent date? 
A. I suppose it was. 
Q. Please state by what right you undertook to sell articles 
in which Mr. Myers was jointly interested with you7 
(Question objected· to on the grounds that witness claimed 
that she owned the property and that it is not jointly owned 
property.) · 
A. Because L thought he had been paid for his part of the 
stock. 
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Q. ~efore making such sale, did you give Mr. :Myers any 
notice whatever that you intended to sell this joint property! 
A. I did not. 
Q. Then you_ adJ?it th~t the ar_ti~les on this appraisement,. 
and you ha-ve, a~lnutted 1t, were Jomt property? 
A. Yes, lte-:claimed it was but he never has paid me my 
$1,200 principal that he was to pay me when he come there. 
Q. Have you anything to show any promise whatever of 
Mr. Myers to pay you any $1,200 f . . 
A. I have the contract. He's ,only paid me the mterest on 
the $1,200; never paid a cent on the principal. 
Q. Some of the livestock that was on your fanu at the 
time Mr. Myers took possession is not there today, is it? 
A. Not any of it. 
Q. I mean was not there at the time Mr. Myers left the 
farmf 
A. I'm not sure but what one cow was there. I sold it for 
$35.00; wasn't in the valuation. 
Q. Did you ever off er to sell to Mr. Myers your one-half 
interest in said livestock? 
A. Never did. 
Q. Did you not, as a matter of fact, decline to sell to him 
your one-half of said livestock and personal property 1 
A. I did. 
page 40 ~ Q. If you were willing to sell not only your one-
half thereof but his too, to Westmoreland Davis, 
why did you not first try to sell your one-half to l\fr. Myers? 
A. I knew he didn't have anything to pay for it. He said 
he would g·ive me a note but I didn't think it would be worth 
very much. 
(Same objection to question on part· of Counsel for Re-
spondent as heretofore given.) 
Q. If he owed you the $1,200 you contended, then he in fact 
became the owner at the very beginning of one-half of the 
Iivestockf 
A. I g·uess he did, yes. He never paid it though. 
(Question objected to on the ground that it involves a ques-
tion of law and not of fact. Further objection is ·made that 
the question is for the purpose of obtaining some fact of issue 
involved.) 
Q. Did you ever make demand on him for the payment of 
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$1,200 you claim 1 If so, when, where and in whose presence? 
A. I never did. 
Q. I hand you your Answer filed _in this record purporting 
to be signed by you and purporting· to have been sworn to 
by you. Kindly examine that signature and state if it is yourfJ. 
A. The signature is mine. 
Q. Kindly examine the statement of the Notary Public and 
see if you made oath to that Answer and its contents. 
A. That's true. 
Q. I call your attention to the first clause on Page 3 o.f 
that Answer, ask that you read the same and state now 
whether that is true or false. 
A. ";That your defendant would not offer to sell to the 
complainant the said livestock and personal property because 
of the fact that the said complainant did not have and did 
not offer any cash money with which to purchase the said 
livestock and personal property.'' That's why I didn't se.ll 
it to him. 
page 41 ~ Q. As a matter of fact, does this clause state the 
absolute truth or not? About your offering to 
sell? 
A: I never offered to sell; he offered to buy. 
Q. As a matter of fact, you have never offered to sell to 
him? 
A. No. 
Q. F,rom the very beginning of this contract you have never 
offered to sell 1 
A. Not to my knowledg·e. 
Q. And no sale of the one-half interest in this stock was 
ever made to Mr. Myers Y , · 
A. Only the valuation of it when he came there. Re paid 
the interest on it. 
Q. Changes took place as time went on in this herd, did it 
not? 
A. Yes. 
Q. A test took place for Bang's disease f 
A. A private test. 
Q. How many cows went down in that testf 
A. Not very many; private test; didn't have to have t}ae 
test; what cows I bought I sold at beef prices. · 
Q. ·who g·ot the money from the cows? 
A. Not very much. I sold one cow that cost $140 at $11, 
~nother at $15. · 
Q. I hand you your sworn Answer and ask you to r~l»l 
Clause 2 on Page 3. · 
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. A. "Your defendanf admits that she sold cows from the 
herd, the net proceeds. from the sale of which were $461.50 
and that she actually spent $534.10 in purchasing other cows 
for the said dairy herd, and an additional sum of $317 .28 for 
farming and dairy equipment." 
Q. Did you· receive any more than $461.50 for those cows Y 
A. Not to the best of my knowledge. I didn't keep ac-
comJ.t. I know how many cows I bought. 
· Q. I ask you to introduce memorandum of how you even 
arrived at the figures of $461.50. 
· A. I have averaged for what I usually got for 
page 42 ~ a cow and the number I had sold. That's the best 
I could do, 
(Question objected to on the ground that witness was not 
even summoned and neither the witness or her Counsel was 
notified that she was to be placed on the. witness stand. Any 
such dP.mand is utterlv unreasonable and unfair to ask wit-
ness to produce any such memorandum). 
(Counsel for defendant says that the objection at any rate 
would fieem to be a little. late when now made for the first 
time). 
Q. How many were the cows in number? 
A. I guess Harry knows better about that than I do. I had 
15 wheii Harry cRme and I didn't sell all that 15, but about 
12 that averag·ed about $30 a head. 
Q. You hardly realized when you signed this instrument 
that you were making· oath to a fact that you claim that you 
sold and ·collec.ted $461.50 net proceeds for this sale Y 
A. I lrnd some of them; it's just to the best of my knowl-
edge. 
(). It has become apparent that those figures are Ia.rgely 
made up of guesswork T 
A. Somewhat: I know the average price of the sale and 
~bout how many I sold. 
Q. I notice here that you swear you spent $534.10 in the 
purchase of ot.ber cows for said dairy herd. Will you kindly 
itemize tlla.t? 
( Ohjer1 ion is made to the question on the ground that th(} 
Rrsr,cnden1. was placed on the stand without any notice that 
1-!ho waR ~roin~· to be examined as a witness and no ·request 
has been made by the Complainant or his Counsel of the 
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Respondent or her Counsel to produce any memorandum at 
this time and it is unfair to ask the witness to give an itemized 
statement without first consulting such a mei,norandum as she 
may have). 
A. I can't itemize the sum that I spent, I have it written. 
I wtum 't notified to appear here so I didn't bring any evi-
dence. · · 
Q. When called upon to ta.ke the witness stand ·in this cause 
you ·wm admit that neither yoµ nor your counsel made any ob-
jection, did yon Y 
page 43 } A. No. 
( Question is objected to on the ground that :Oounsel for 
Respondent did not think that Counsel. for Complainant 
would make any ·such unreasonable requests of the witness) .. 
Q. How did you arrive at. tl1e figures of $534.10 ~s the 
amount! .. 
A. I have it at home; if I had known you were going to ask 
for it I would have brought it along. · 
Q. Yon J1a.ve that at home? . 
A. YM;. sir. I have the checks that were returned. 
Q. Do you know what that sum represents in the way of 
thl! nnmber of cows thus boughU 
A. I know it cost more to replace them than what I got for 
the ones sold. ~ 
Q. In the purchase of additional cows, did yo-q supply ~mt 
of your own funds the same number or the same quantity 
milk flow as those you bad sold T . 
A. I think so; mig·ht not ha.ve had the same number; I had 
to Rell three to pay for one. 
Q. Is it not true that when this appraisement was had the 
cows that you had bought witl1 individual funds were not 
made n part of it? 
A. That's correct. 
Q . .As a matter of fact, the cows that you bought were 
left. as your individual property a.nd not part of that appraise-
ment? 
A. Yes, sir. 
Q. Is not thP. same the truth with relation to your horses · 
aJ1d other livestock on the place that was yours individuallyY 
A. He let one of my horses die while I was away and I had 
to pa.y for another to replace it; that wasn't appraised~ 
I. 
I 
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Q. Did }fr~ 1\{yers ever contribute in the purchase of any 
livestock whatever that went into that herd Y 
A. Two cows. · 
Q • .You heard his testimony; did he state that correcth-
relative to e~ch and every article in the appraisemenU · 
· · ~- I think it is conect. 
page 44 ~ ~ · Q. • Have you any other claim against Ivlr. 
Myers than your contention that he should be re-
quired to pay you for the one-half value of your livestock 
whP.n he went to the farm! Does that represent your en-
tire cfaim or do you have any other; if so, what f 
A. Only difference in the $1,200 and appraised value when 
he left there. 
Q. Do you think the appraised value wa.s a fair valua-
tion? 
A. No, I didn't have a. cow in there t.liat cost $7 5.00 except 
one. 
Q. Did you make any objection at the time? 
A. I did not. 
Q. Have you ever made that objection to Mr. Myers until 
nowf 
A. I have not seen Mr. Myers. 
Q. We have Post Offices and people can write. You have 
never written Mr. Myers or communicated any such objection 
to him, have you? 
A. No. 
Q. The appraisers were Mr. John Clemens and Mr. Shirley 
Myers. were they not T 
A. Yes, sir. 
Q. You selected ,J olm ,Clemens f 
A. I din. 
Q. Who selected Shirley Myers? 
A. l\fr. Mvers. 
Q. So far- as you know both are experienced in the dairv 
business? · ·· · 
A. So far as I know. 
Q. Both were there at the time. You didn't make any ob-
jections to them. did you? 
A. I didn't make any objectfom,;; I wanted to get it· over 
with. 
Q. Your contention then is that tlle only claim Mr. Myers 
owes you gTowing out of your contractual relations with him 
to the end of Ms stay on the farm until the present. time is th(• 
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$1,200 due as claimed by you for the purchase price of one-
half of your stock Y · •, ·. 
· .. A. YeR. 
(Question objected to on the g-round that the plea.dings 
speak for themselves and further objection that the qnes-
tion is a. blanket question and does not deal with any issue 
involved). · · · \ 
page_ 45 ~ Q. Following this ap.praisement within the next 
day or very shortly thereafter. did you not make 
a visit to the Peoples National Bank of Leesburg? 
A. Yes, sir. 
Q. How long after the appraisement was that visit? 
A. I think it was the same day. · · · · 
Q. ,vhy did you go to the Peoples Na.t~onal Bank on that 
occasion 1 
. A. I needed some advice and they are my bankers and they · 
~ave it to me. 
( Question ii;; objected to on the ground that it has nothing 
whatsoever to do with the issues involved and in no way 
points to any fact relative to the issue). 
Q. From whom did you 8eek advise on that occasion Y . 
A. Mr . .T enkins. Mr. Ciemens and Mr. McIntosh; they 11·e 
my friends and I had a right to ask them. 
Q. Did you a."k them or some official of the bank if they 
would provide you with credit ·whereby this appraisement. 
could be settled by you? . : , · ,.·: 
A. I don't know whether I had enough to pay for it or not. 
I guess I asked for advice. - . ' 
Q. Did you not a"k for credit there at that time? 
: A. I didn't. g·et it; I didn't need it; I asked if I need it if 
I Muld g·et it and be said I didn't need it. 
Q. jFbr how mucl1 credit did you apply on that occasion,? 
A. $600.00. 
Q. How much did you l1ave then standing to your account? 
A. I don't know. 
(Question objected to on the g-round that it is not re1evnnt 
or material and not necessary to be disclosed). 
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, A. I didn't make any arrangements; tal~ed a.bout it, it was 
worth that much to get rid of him. 
Q. Will you kindly state the amount that was received by 
you from milk checks or the .first milk check or second check 
' after Mr. MyArs first came there 7 
page 46 ~ A. I can't do that because I haven't kept an ac-
count. 
Q. What was the amount of the last milk chec.k V 
A. $9-3 or $94. I don't know exactly . 
. : Q. Until a discussion took place between you and Mr. Myers 
-relative to the purchase of a bull, there had been no unpleasant 
-relations between you Y 
A. No. We ~mld the bull and I was going to take that check 
to pay on this bull and he was very impolite and I said the best 
thing to do was to quit; I asked him whose name to register it 
in 8.n.d he said it didn't matter; didn't say anything until 
the next morning·. 
· Q. Please g-iv~ the date of that first unpleasantness between 
you and Mr. Myers. 
A. I couldn't remember. 
Q. Can you give the approximate datef 
A. I think it was June. Q. June, 19-what? 
A. 1938. 
Q. Until that t.ime were you at aH anxious to rid yourself 
of Mr. Mvers? 
A. Yes·, he bad ·been very rude to me ; I couldn't hardly go 
b.v the barn without him saying something impolite to me. I 
Haid I was only a woman and I thought he ought to have some 
respect for me. 
Q. ,v as any lime purchaRed for your farm f 
A. There was. _ 
Q. By whom was it purchased? 
A. l paid for it. We had this reimbursement for it from 
the Government. I thong-ht he ought to pay for some of it 
l>ut he didn't. pay for it. He got his check just the same but 
he clidn 't pay me; paid for half the fertilizer. 
· -0. When was ·that? 
A. I ~u1mose it was in 1.938: lime in 1937. 
Q.. Yon had implicit confidence in Mr. Myers, did you notT 
A. Most of. t.he time, thought he was a good, honest. man. 
still think he's honest. 
pt1<(H 47 ~ Q. I believe you withheld from his check tlw 
amount hA claimed from .the witness standf 
A. It was his a~reem(l!nt. 
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( Question objected to on the ground that it doesn tt· 1point 
out to which check he is referring). 
Q. In whose name were these milk checks T 
A. In mine. 
Q. You had entire control of that money and· made such a~ 
. propriation as you saw fit T · 
A. When I was away he had oharge of it .. 
Q .. Coming down here to these different pieces of machinery 
~nd stuff as they are listed, were these jointly owned 7 
A. I didn't want to buy the tractor and told him I wanted 
him to take it; I have had to spend several hundred dollars 
on implements since he has been gone. 
Q. Some of 1\!r. Myers' money was spent in the proportions 
here on implements, was it not 7 . 
A. Part of the milk check went to pay for things we bought. 
Q. How about running and feeding· those four heifers irom 
joint feed-is that true? 
A_. I don't. remember anything about them. He got half of 
everything we sold off the place, even the junk. 
Q. When the cowR were sold for the Bang's disease, please 
state where be g·ot any half of thatT 
A. They wasn't his ·cows; cows I raised there; be got half 
of it.. pflrtnership cows, I got half of it. · 
Q. As a matter of fact, on the ~as ion when you went to 
the bank to apply for c-redit, did you have sufficient funds in 
yoµr account with which to pay one-half of said appraisement 
without use of additional crediU 
A. I did not. 
( Object to the question becam;e it throws no light on the 
l~w ~;overnin~ the case or the facts involved or any issue per-
taining; thereto). 
vage 48 ~ Q. How did you figure that you required $600 
with which to pay the the amount of this appraise-
mentf , 
A. I didn. 't think it. was worth the rest of it; ). thought it· 
~as enough for ]1im to get along w~th .until he got another 
JO~. He knew I bad always favored him m e\"ery way I could; 
ho was defiervin~ and I wanted to help him. · 
(Question objected to on the J!round that it has not yet 
been proven tliat the witness intended to- use $600 to settle 
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with the Complainant, Mr. Myers, and therefore assumes. the 
.fact that has not yet been proved). . 
(Reply by Counsel for Complainant : Attomeys for De-
fendant are natµrally accorded their right to make objections 
but it would seem that this could be done bv the use of au 
expi-ession $U.Cli as "same o bjedion ,,. but to .. in die ate as has 
been done al)oye. by exceptions of the type made above though . 
it may not be intentionally done, still it would seem to have 
the effect of suggesting matters to the witness while on the 
stand and Counsel· for Complainant thinks, therefore, these 
multitude of exceptions are improper). 
Q. I believe yonr contract as made with Mr. Miller was 
predicated on on a one-third ratio to Mr. 1\filler and two-thirds 
to you, whereas your contract with Mr. Myers was on a one-
half and one-half basis 1 
A. Yes. 
Q. Then from January 1, 1939 to February 2nd, when you 
.admit Mr. Myers did all the work, you retained two-thirds of 
that milk check n.nd gave Mr. Mi.Iler one-tllirdi Isn't that 
correct? 
A. Tha.t's correct. Mr. Miller was there and Mr. Myers 
·wouldn't g'ive possession to him and I had to pay him just the 
same. 
Q. When you paid Mr. Miller the one-third of the check 
for J aiiuary, 1938, he was perfectly satisfied to take it, was 
he notf 
A. He was. 
Q. He made no claim ag·ainst you for damage~ f 
A. No, I let him live in my house; l1e didn't claim a.ny 
damages but he wanted to work and he clicln 't have anything 
' to work with. 
page 49 ~ Q. As a. matter of fact, you simply went to visit 
some member of your family f 
A. Yes. 
Q. You frequently do thatf 
A. When they needed me; they dicln 't need me tllen. 
Q. Then there wasn't any damage T 
A. I think f.here ou~ht to be some damage. 
Q. Will you indicate what damage? 
A. What's the rent of a honse wort.h: 10 rooms a month? 
. Q. What would you sayf 
A. $40 or $fi0. I could l1ave gotten $50 wl1en I left and be 
come in the house. 
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Q. Then you consider a fair rental for the main house was 
$50 .Per month? 
A. Yes, I went to the expense of fixing a kitchen for them; 
let them have possession of my kitchen. 
Q. They never used the kitchen. 
A. I had to get out of my kitchen. 
Q. The kitchen that you built, that was the kitchen that. 
you yourself used? 
A. I had to have another kitcl1en; I gave them my kitchen 
and I had to build another kitchen. 
Q. l\frs. Ely, if you consider that $50 a month was a fair 
rental for the use of the house for February, 1939, what would 
you say was a fair rent.al for the house during the more at. 
tractive portion of the yea.r? 
A. About the same the year around. 






Further deponent saith not. 
page 50 ~ The witness, 
MRS. MARTHA ELY. 
Mrs. Martha Ely. 
:MRS. HARRY MYFJRS, 
after having been duly sworn, deposes as follows: 
Questions by Mr. C. F. Harrison: 
Q. Please cive your name, residence, age and occupation. 
A. Doris Myers ; ;{1 ; Lucketts. Virginia ; housewife. 
Q. Are you the wife of Harry Myers, Jr., the Complainant 
in this case 1 
A. !am. 
Q. Had yon and lie been married a.t the time that he firs~ 
move<l to Mr. and l\frs. Elv's fHrm under this contract? 
A. Yes, sir. · 
Q. How long· ago has that been? 
A. It was eight yea.rs this past February. 
Q. How long· did you continue to remain there? 
A. Eight years. 
Q. Did you perform any other work in and around the 
dairy; if so. what? 
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: A. I helped to milk: sometimes I helped attend to thP 
calves;_ raised poultry. 
Q. Are you perfectly familiar with the cows that were in 
the herdf 
A. I am. 
Q. And the calves that were born on the propertyY 
A. Yes, sir. 
Q. Were you present at the time the appraisement was had! 
A. I was. 
Q. Was Mrs. Ely present Y 
A. She was. 
Q. Did she make the slight~st objection to the appraise-
menU 
A. I didn't hear her make any objection. 
Q. Was any stock appraised that were either ori the farm 
or owned by her individually by those appraisers? 
A. No. sir. 
Q. Were any farm implements appraised that were either 
bought with her individual money or were there when you 
.went there? 
A. No, sir. 
Q. What became of the farm implements that were on the 
property! 
page 51 ~·. A. They are there as far as I lrnow; there wasn't 
much there; it had to be equipped with machinery. 
Q. Did you or your husband ever sell any of those farming 
implements or dispose of the same or remove the same Y 
A. Not to my knowledge. 
Q. So far as you know, the same implement~ are either 
thcH"e 01· Mrs. Ely has disposed of them! 
A. As far as I know. 
0. What was the condition of that machinerv when· vou 
went there f ~ · 
A. I don't know because I didn't have anything to do 
with it. 
Q. You l1eard your husband and Mrs. Ely both testify in 
the forenoon today, did you noU 
A. I did. 
Q. Yon heard about the four heifers that Mrs. Ely used 
::ni,l cla.imecl as her own individual property; fed them on 
joint feed and sold them off the place. Who got the money? 
A. She got the money from those heifers. 
Q. Did she g·ive ·you or your husband anything· for those 
heifersT · 
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A. No, sir. They were six yearling heifers there when 
we went there; four of them weren't fit to go in the dairy 
herd and two were fit to g·o in the dairy he.rd. 
Q. What became of those two? 
.A. They were put in the dairy herd. 
Q. Look at the appraisement list and tell .what livestock 
was born on on, the property. 
4-. All was born on the property with the exception of the 
two cows that were bought from Mrs. Hempstone and Mr. 
Spring. 
Q. Those two cows-do y<;>u know with what funds they 
were paid for 7 
.A. Mrs. Ely ~·ave .Joe Spring a check for his cow and 
Harry gave Mrs. Ely half of it. Harry gave Mrs. HemJ>-
stone a check for her cow and Mrs. Ely paid f-0r half of it. 
Q. At the time of this appraisenient, what claim, if any, 
was made to the appraisers that these cows were blood 
tested 7 
page 52 } A. I don't recall that he made any statement to 
that effect; he said most of them had been blood 
test.Pd a.nd he believed the rest would stand a blood test. He 
didn't Ray they had all been blood tes·ted. 
Q. Some statement was made about a ~orse dying7 
A. I know the horse was old and she got down the previous 
winter or maybe two winters before that; with help she coulq. 
~·et up; she finally got down and with the snow and cold she 
died; Rhe didn't die from neglect. 
Q. Any neglect on the part of your h~sband or anyone that 
contributed to the death of that horse? 
A. No, they had the doctor. 
Q. Something was said about a kitehen being built by Mrs. 
E~T . 
.A. I know she built it for herself. I never had any use for 
it or anything to do with it. It wa.s only built in th~ last two 
years; I don't see how she built it for me; if she built it for. 
anvone it was for her brother and his wife. 
Q. What did she use for a kifohen before she built· that 
room? 
A. She had a kitchen on tl1e place where she built this one, 
an improvised. one it was-I guess that's what you would 
can it-it wa.s the end of the back porch. 
Q. Why did she build this additional room? Do vou re-· 
member anyt.bing about iU "' 
54 Supreme Court of A ppea1s of Virginia 
Mrs. H ar1·11 MJJers. 
A. I think her brother and llis wife were coming to make. 
their home there and she needed more room. 
Q. Did they come T 
A. They came-he died there. If it was done to please any-
one it was done- :for them. 
Q. Had you. Iif{ld'e any .requests for such a kitchen ·f 
A. None at all. • · 
Q. Did you ever use it 1 
A. Never had anything to do with it in any way. 
Q. Do you recall in the appraisement whether before they 
appraised the feed and produce they first took account of 
what :Mr. Myers was to leave there under his contract f 
A. I know that thev did that. 
pag·e 53 ~ Q. What's on that iist is the excessT 
A. Is the excess of what was there when we went 
there. 
Q. You speak of the improvised kitchen on the porch be-
fore the new one was constructed hy Mrs. Ely? Did you use 
that same kitchen or was that not used bv vou T 
A. No, I didn't use that at all; I used the kitchen that was 
there when we went there. 
Q. What was the general attitude of your husband, the 
complainant, to Mrs. Ely throughout this tenal!.cyf 
A. I never saw him be any wa.y but courteous to her. 
Q. Did she ever express herself to you or in your presence 
in any disparaging way relative to Mr. Myers? 
A. I don't believe so : I don't recall. 
Q. Did she ever make any complaint in your presence that 
he was at ·any time discourteous to her? 
A. I don't recall that she did to me. 
Q. Did you ever hear her express herself regarding the 
manner in which he performed hi~ contract? 
A. I've heard her brag on him to other people ; she's told 
me when ~he she came back from Ke:ptucky that she bragged 
on him down there. 
Q. Did you ever hear lier complain in any way of his failure 
to perform any d<.>tail of llis contract 1 
A. I don't recall any complaint in my presence. 
Q. What was t.he general attitude of your husband relative 
to the requirements of his contract T 
A. He tried to fulfill l1is contract as far as I was able to 
see. 
Q. Was he energetic.? 
.A. Energetic. 




Mrs. Harr11 Myers. 
A. Thrifty. 
page 54 ~ Q. Capable? 
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A. Sometimes he was ill but capable of carry-
ing on the work, he knew how. · 
Q. To what extent was he endowed with skill and knowl-
edge of dairy work Y ~ · · 1 i, 
A. Born and raised on dairy farm and brought up to. :dt1 
that work and no other under the supervision of his father 
and mother on Mr. Saunders' fa.rm. Thev were there 30 to 
35 vears. · · · 
Q. Do you recall what the first half of the milk check was 
that you all received·when you went thereY 
A. I'm not positive about the fi.rst; I think it was around 
$33.00; the second was -$21, between $21 and $22. 
Q. What rlid you do with that T 
A. We had a hand to pay, had to pay him $15.00 and 
boarded him. 
· Q. Do you recall what the last milk check amounted to jusi 
a. month before you left there? · 
A. To the best of my knowledge, it was $95.00. 
Q. Was that after all expenses. were deducted f 
A. That was our share after the expenses were taken out. 
Q. Following this appraisement, a copy of which you hold 
in your hand. did Mrs. Ely indicate whether she was sa:tisfl.ed 
or not sati!:1:fied with it f 
A. She nev~r said that. she was dissatisfied witb it; never 
said anything about it to us. 
Q: What did she say relative to making provisions for 
paying him? · 
A. She came to town and cam~ back aiid told him that she 
had been to the hank and made arrangements to pay him. 
Q. Did she make any (lffer then of paymenU · ! 
A. No, 8ir. 
~~. Do you ~·ememher the elate of that? 
A. Either ihe Roth or Rlst of December; it was on Friday; 
we wm~e to move on Saturday morning. 
· Q. The appraisement was made when? 
A. 011 Friday. 
pag·e 55 ~ Q. Well. if Mrs. Ely had have paid you the one-
half of that appraisement, would vou have re-
mained on the property or wo·u]d you have moved y 
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A. w· ell. of con rse. we would have moved it it had have 
been cleared up. · · 
t Question fa objected to because she is not the plaintiff in 
thi:; Nu,e and Mrs. Ely was under no contract with Mrs. 
Myers). 
{Reply by Complainant's Counsel: If this wife was like 
all the wives I know anything about she was the chief bene-
ficiary of such a contract and virtually all the proceeds would 
land in her pocketbook). 
Q. Why did you remain there Y 
A. To protect our interests. 
(.Same objection by Defendant's Counsel). 
Q. Did you ~id in the milking of the herd from December 
31, 1938, until February 2, 1939, when you left there f 
A. I rlid at times; there were intervals when I didn't milk 
durin~ the winter. 
Q. During that interval of time, did you contribute your 
labor to the enterprise f 
A. Only the I1ouse work. 
Q. Have you ever been compensated in any way by Mrs. 
Ely for that period of time? 
A. No, sir. I have rPceived the benefits; no such compen-
sation. · 
Q. vVhen did yon learn from Mrs. Ely anything different 
_than that she intended to pay-been to.the bank and intended 
to payY 
· A.. Ou Snturclay morning she told us we owed her $1,200 
~11d Rhe didn't owe us anything. 
Q. fa that the first time she laid claim to anything? 
A. First time that she ever indicated that .we owed her 
$1,200. 
0. Do you know anything about the occasion of the reduc-
tion in the interest rate from $6 a month out of the milk 
~heck t.o $3.00 T 
A. T know that Harry went and told her that we had enough 
cows in the herd and he thought the principal had 
page 56 ~ been reduced and he thought the interest should be 
reduced and she agreed to do it. 
0. hid he make anv offer to buvT 
A. He offered her a note so he c·ould clear it up. 
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A. No. 
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Q. Has there ever been a moment during these, contractual 
relations between Mrs. Ely and your husband. when she was 
willing to sell to your husband a one-half interest in her stock 
that she had on the place! 
A. No, sir. 
(Question is objected to on the grounds that there is no 
proper foundation as to whether Mrs. Ely was present at any 
of those oceasions mentioned). 
_ Q. Were you present at any of these occasions when the 
matter of purchase of one-half interest in Mrs. Ely's stock 
and equipment was sug~ested by your husband to Mrs. ElyY 
A. I think I was; I think it was brought up in the cow barn 
Hbout the time to start milking and she declined to accept 
what we offered. · 
.. Q. S}1e declined to consider it at all Y 
A. She did. 
Q. Do you recall Mrs. Ely undertaking to rent the tenant 
l1ouse that was on t.he property that had been rented to your 
husband? 
A. I do know that she rented it. 
Q. Can you give the period of time she rented it in all Y 
A. I think approximately five years. 
Q. Who received the rents du-ring that period of time from 
tliat t~mmt house? 
A. Sho did, Mrs. Ely. 
0. Has she ever accounted for those rents? 
A. ~o, sir. 
Q. Do you know for what value it was rented? 
11ag·e 57 ~ A. ,For $8.00 a month during- the time we had a 
band in it; she charged us $4.00 for the hand. 
Q. Do I understand you that while you had a hand in that 
house, Mrs. Ely deducted from your husband's interest in 
the milk cl1eck $4.00 a month on account of, as it were~ one-
Jialf of the rental of the house?· 
A. Yes, sir. 
0. How manv months did that lasU 
A. Between six months and a year, I'm not sure; he moved 
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there and he's still in the house; I'm not sure of the period 
of time he worked for us. · 
Q. Give the closest app1~oximate time. 
A. Six months, I would say is the least approximate time. 
Q. Has she eve1· undertaken to co~pensate in any other 
way for deducting that rent out of the milk check that came 
througli her hands and taking it from your share of the 
milk check! 
.A .• No, sir. 
Q. Has Mrs. Ely ever refunded any part of this $4.00 a 
month¥ 
A. No, sir. 
Q. How on earth did you manage· to exist Y 
A. We just had a bare existence, that's all in. the beg·inning 
and later we had a better proposition; the herd had improved, 
the land improved; when we went there we had nearly a~l the 
feed to buy. 
Q. Under the tenancy of the complainant, the effect on the 
land was what? 
A. Benefited, I think. 
Q. As respects to fencing in and around the property and 
cleanliness, how was it when you left it f 
A. It was improved to considerable extent; never was much 
fencing; he's done some feneing while he was there. 
Q. Do you know the reason why the reduction was made 
from $6.00 ::i month in interest to $ROOT 
page 58 ~ A. Because he considered that the principal had 
beP.n r~duced; he had put in these cows that he 
owned a one-half partnership in and he had'bought machinery; 
he mentioned it to her and she agreed to it. 
Q. You mean that when you went there there was a valua-
tion put on the stuff there of Mr. and Mrs. Ely's Y 
A. Yes. 
Q. And due t.o death and other things that valuation had 
diminished f 
A. Yes. 
Q. There was no indebtedness on your husband's part to 
pay her $1,200.00. 
A. No, he never promised to pay her $1,200.00. 
Q. Never promised to pay her anything? 
A. Nothing. 
_ Q. On the contrary what was her attitude as to selling him 
one-half! · · · 
A. She wouldn't sell. 
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Q. What did he do in the beginning T 
A. He just paid the interest. 
Q. I mean Mr. Ely t 
S9 
A. Nothing was said about buying the stock when we first 
went there; later he thought he would like to clear it up as 
much as possible and l1e thoug·ht he would like to have it all 
partnership but she declined to let him straighten iti out that 
way. . 
Q. "\Vhen Mrs. ~ly occupied tl1e home with you, did she eat 
at the same table with vou alU 
A. No, sir; she used-the kitchen frequently to do her wash-
ing and kept the telephone in my part of the house. , 
· Q. Do you remember how many individual cows were on the 
place that belonged to Mrs. Ely when you went there? . 
A. I think there was about 15 cows and these six hei~,ers. 
Q. Do you remember how many individual cows were tlfei·e 
when you left 1 · ' 
A. Six. 
page 59 ~ Q. Then if you had been confined to Mrs. Ely's 
individua] contributions to the herd, the effect· on 
the milk check, would it have .paid the o.perating expenses? 
A. No. 
· Q. Until Mrs. Ely's b1·oad assertion that your husba11d 
owed her more than this one-half of the appraisement, has she 
ever advanced a.ny demands on your husband that he owed 
her anything during the whole period of this tenancy1 
A. No, sir. ,She bas told me more than once when I havf. 
mentioned the fact tha.t we were not getting much out of it, 
she said, "Look at the stock he's raised, he's got all that in 
savings." 
Q. Did he have any individual stock other than what is in 
this appraisement 1 
A. No, there was a cow of his mother's; she was milked· in 
with the herd. 
Q. \Vhat 's beeome of a.11 this joint stock, do you know 1 
A. It's been sokl to Westmoreland Davis. 
Q. By whom? 
A. By Mrs. Ely. 
Q. ,v ere you given any notice of such a sal«::? 
A. No. -
(Question is objected to on the gTound that the contract was 
not ,dth Mrs. Myers). 
Q. Do you know whether yoUl' husbnnd was given anv no-
tice! · " 
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A. No, he wasn't. 
Q. Did your husband ever receive any message to come to 
the place and remove any head of stock that belonged to 
him! 
A. It was the offspring from our individual cow that we 
took there; the last she had came into the barn and was to be 
milked; we wanted that because it was out of our cow and 
knew it was a good one ; she sent us word to come and get 
that. · 
Q. When was that! 
A. I'm not positive; it was this summer about two months 
ago, not longer than that. 
page 60 ~ Q. It was after the appraisement then t 
A.. Yes, jmit before Abe sold it to Mr. Davis. · 
Q. Upon receiving that notice, what steps did you or your 
husband take relative to coming up and getting the heifer? 
A. He had me call Mr. Miller and tell him that he would 
be there Sat11:rday to get it. He said we couldn't have the 
heifer without paying her one-half interest. 
Q. Paying one-half? 
A. Paying: Mr~. Ely for one-half of the appraisement. 
Q. Did he state that you could get it if you paid the 
$1,200.00¥ 
A. She had l\f.r. :Miller call: she wouldn't do it herself. 
(Counsel for Defendant objects to what Mr. Miller said). 
Q. And as her a.gent he indicated that if you would pay for 
one-half, you could have it'¥ 
A. He said to come and get.it. 
Q. Unless you paid for that one-half, you couldn't get the 
heifer? 
A. We couldn't take he1· off the place. 
Q. Did you go and get her f 
A. No, sir, we didn't do anything about it after that. 
Q. Have you ever had any argument with Mr. Ely at any 
time relative to your full rights under your contracU 
A. Not until after this appraisement was made; she ob-
jected to paying. 
Q. Do I understand that tl1ere were debts when even vou 
had rfo·hts under the contract, yet because of relations ·be-
tween Mrs. Ely and yourselves you did not :bring them out 
i11to the open f 
A. T don't exactly know what you mean. 
Q. Yon didn't assert hostility even when you had rights Y 
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~- No, sir, we did not. 
61 
Q. You didn't mean by such conduct to waive them J 
A. No, but we didn't like to be rude about it; she often 
came in and turned off our radio. 
Questions by Mr. Stilson H. Hall: 
Q. Mrs. Myers, you have read the rental agreement that 
has been exhibited between ,John Ely, Martha Ely, his wife 
and Harry Myers, Jr.? 
page 61 ~ A. I have. 
Q. In that agreement you know there's a valua-
tion of $2,400 placed on certain personal property that was 
on the farm when you and your husband moved thereY 
A. I think that's right. 
Q. You were not present when that valuation was fixed! 
A. No., I wasn't. 
Q . .And you moved on the Ely fa.rm on what date? 
.A. February !Rt or 2nd, 1931. 
Q. Had you been on the farm prior to· that dateT 
A. I had been there once. 
Q. How long before you moved there Y 
A .. A week or two; I was there one night, the night they 
sig·necl the contract. 
Q. And that waR the only time? 
A. That was the only time. 
Q. You didn't attempt that night to go out and look over 
the livestock an<l machinery, did you? 
A. No. but I milked them enoug·h afterwards to know what 
was there. 
Q. You milked them in February, 1931? 
A. Yes, ~ir. 
Q. 'rhen you don't know the different values fixed by the 
appraisers nor the particular property that was appraised Y 
A. I certainly do. 
Q. You were not there 7 
A. I wm" there afterwards wl1en we used that property. 
Q. Yon didn't meet Mr. Ely and Mr. Harry Myers, Sr. 
wlwn the appraisement was made? 
A.. No. I didn't but didn't I see all that stuff before any 
more was with it, wouldn't I know what was there t 
Q. When you moved there there were six heifers about one 
year old on the place. were there not? 
A. Approximately. 
page 62 } Q. Two were later mmd for dairy herd f 
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A. Yes. 
~- And four were sold Y 
A. Four were sold. 
Q. Do you know what :Mrs. Ely got for those four heifers! 
A. No, I don't know the price of them. 
Q. What yea.r did you begin milking the two heifers that 
went in tbe dai rv herd? 
A. Th•1 J~,an of 19132. 
Q. "\'\7hen· were the four heifers sold 4/ 
A. Two of them were put in the barn and milked a while 
and iwo not _until the following· summer and were sold the 
spring of :_1~3. 
Q. With ·reference to the farm implements that were there 
whe~ yoll moved, all of it you say remained there until the 
tinie yon moved awa.yY 
A. To my knowledge; I don't know of any they diRposed 
of. 
Q. Vi a!:! there some sold for junk f 
A. I couldn't say. 
Q. Do you know that some was sold for junk and that your 
husband received one-halft 
A. I d·on 't know that; I don't know that any was sold. 
Q. When you went there yon first moved in the smaller 
house on the farm f 
A. We did. 
Q. And later moved in the lar~;er house? 
A. Yes. 
Q. All the time you were living on the farm you had a l10use 
provided for yon f 
A. Yes. 
Q. And did Mrs. Ely ever provide for you the house that 
you wanted to live in on those premises f 
. A. vVell, we lived in a house all the time we were there. 
page 63 ~ (Plaintiff's counsel excepts to the question and 
· states tha.t t.he contraet speaks of what the rights 
are under it and that these are in writing and cannot be al-
tered or var.ied by parole testimony. We.had as well under-
stand that. all effort on the part of tlle Defendant's counsel 
to alter or vary the terms of tha.t writ.ten ·contract are ob-
jected to.) 
( Counsel for Mrs. Elv replies that thiR line of question-
ing was indulged in by the Complainant's Counsel in direct 
examination). · 
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Q. You speak of Mrs~ Ely receiving the rent from the tenant 
house. Now! did you know that from time to time this rent 
was deducted from your husband's share of the Milk check? 
A. I did. · 
(Same exception by Plaintiff's Counsel). 
Q. Did you a.t any t.ime ever make any objection or your 
husband make any objection to this deduction? 
A. My husband· made objection to it. 
Q. Whenf 
A. When he first put the man iu the house; he asked for 
the house. 
Q. Did he renew that objection 1 
A. I don't know whether he renewed it or not; when the 
.time came to settle up she took the $4.00 out. 
Q. Did he make that objection to Mrs. Elyf 
A. Yes, sir. 
Q. W'Jiere? 
A. I don't know where it was. 
Q. Do you 'know where the settlement was made for that 
month with VOUl' hm;band f 
A. Sometiii:ics it was made in her room and sometimes in 
ours; I don't know where it was made that particular time. 
Q. Were you present when most of the settlements were 
made between MrR. Ely and your bus band? 
A. No, I wasn't. 
page 64 ~ Q. ·while present, was that the only objection 
you heard raised by your husband to Mrs. Ely Y 
A. No. 
Q. '\Vlia t others 1 
A. Sometimes items that he JJa.id for out of bis own pocket 
he paid for the whole thing and when he came to settle ttp 
she wanted to charge llim for one-half. 
Q. Do you know what _things? 
A. Having a horse shod, some little piece of hardware 
little thi11g·s he would pay for. 
q. N amp one specific clmr~:e. 
A. I don 't know any particular thing, small items; he 
couldn't drnrge them because fibe didn't want him running 
·bills. 
Q. ,vhen Mrs. Ely would happen to be in Florida, did not 
your husband make the division of the milk check? 
A. The first time she was in Florida Mrs. Drake made the 
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settlement and I believe the other two times he did make 
the Eiettlements. 
Q. rrhat was in what yearY 
A. I don't know, different times ; she was away different 
times; she went to Kentucky a time or two; I'm not certain 
of the exact dates. 
Q. Could you tell the year or years¥ 
~ No, L couldn't say without going back to some of the 
records. 
Q. I think I understood you to say that your husband sold 
no individual property of his own and received the proceeds 
while he was on the farm Y 
A. No, I didn't say that because we had a cow we milked for 
four or :five years and then sold her. 
Q. Did you raise any hogs Y 
A. We raised hogs for our own table use; fed them out 
of our own pocket. 
Q. Did you sell any hogs? 
A. I believe I had one I kept for three months. 
Q. Where did you get the feed for those hogs f 
A. Mr. Jenkins' Grain Company. 
page 65 ~ Q. And all feed used on the place was raised or 
bought from the joint account was used for feed-
ing d»iry herd and horses? 
A. I think Ro. if I understand you rig·ht. 
Q. No at.tempt was made at any time for either of you to 
take (or their own pa:rticular use a part of the feed that was 
~rown or r11iRed there or bought out of the joint accounU 
A. Not to my knowledg·e; we did use some of the corn and 
he paid her for one-half of all he used; we never had more 
than four hog·s. 
Q .. You say that your husband was always courteous to Mrs. 
-Elv: by that you mean in your presence. 
A. I mean all the time; I don't see why he should go be-
hind rnv back and be diRcourteous to her. 
Q. You were not there all the time Y 
.A. l don't think so. 
f ,.. It could be possible t · 
A. It cou] d be possible. 
Q. You ahm Rtated t.ha.t no message was sent to your hus-
himd aho11t ~elling the personal property; you mean that yon 
. knew notllin~ al)out it f · . 
A. Ko. if tl1ere had been I would have taken it. 
· f\ But he could have been approached away from home, 
couldn't I1e Y 
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A. I ~uppose he· c.ould have been but he would have told 
me about it. 
Q. vVhat did I understand was.the amount of the first milk 
eheck? ,. 
A. I'm not positive, I think it was around $30 to $3&~· ·· 
Q. ··what was the second! 
A. Between $20 and $22. 
Q. Do you know what the third was? 
A. No, but I know they were not-v-ery large. 
Q. Do you know what they averaged the second year you 
were there Y · · 
A. No, I know they came up. · 
Q. But you're prepared to give the amount of three milk 
checks7 
A. I copldn 't be positive. 
Q. You state the farm improved while you were there Y 
Quite natural for a farm to improve after being farmed for 
a munbe1· of years Y 
pag·e 66 } A. Depends on the management of the farm. 
Q. Dairy herd improves too Y 
A. If it's managed right. . 
Q. Everybody h~ies to have the right kind of manager, 
don't they? 
A. I would think so but they don't all get them. 
Q. You beard your husband testify, didn't you f 
A. I did. 
Q. Did you I1ear him say that Mrs. Ely came !back the next 
morning and told your husband that he owed her $1,200f 
A. I did. 
Q. Did he testify to that while on the stand t 
A. I don't recall whether he did or not. 
Q. Yet you Rs.y he was present when that statement was 
made? 
A. I know he waR present. 
Q. Rs asked her when she was going to pay him t 
A. He asked her a.bout settling up and she said, "Why, 
yon owe me $1,200" in my, his and his mother's presence. 
Q. Did you hear him say that he thoug·ht the principal.had 
heen renuced and thought the intere~t should be reduced t 
A. I am not sure, I believe he did. · 
Q. When did your husband begin to pay $3.00 per month 
instead of $6.00 Y 
A. I heliP.ve it was during the summer of 1934; I think it 
was after we had been there four years. · 
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... Q. You had the same number of cows ae when you went 
there! 
. ·A,. We had eighteen cows. 
Q. How many did you have when you l~ft there 1 
A. About nineteen or twenty cows there now; there are 
two dry, that makes eighteen. 
Q. At the time the $6.00 was reduced to $3.00 did Mrs. Ely 
have any cow8 there f How many Y 
A. Six or seven. . 
-... Q. Did th):tt milk go into ,the milk from the dairy and was 
sl1iiJped Y · 
. ·. A. It did and was shipped. 
pa.g-e 67 ~ Q. And you divided the proceeds ? 
A. Yes, because we were paying interest on them. 
Q. On whatf 
..A. On those six cows. 
Q. That's just something you have formulated in your own 
mind? 
A. You might think so; we had a cow there in the dairy 
during the full eight years that she received the benefit from 
without a.ny interest and she charged us for what milk we 
used. 
Q. You got as much milk as she got without any charge? 
A. We got as much as we wanted and she got as much as 
she wanted; we paid her over what she took. 
Q. During· the whole time you were there1 there were only 
t~o cows purchased that your husband shared in the payment 
on 
A. I'm not sure; there were some cows g·oing in artd out of 
the herd all the time ; I don't think he had paid on any before, 
don't know. 
Q. Did the monthly settlements show the receipts from the 
sales of cows during- that particular month? 
A. Didn't show us any because she got the receipts from 
the cows sold. 
Q. Did ypu know what the replacement cows cost Mrs. Ely? 
A. I couldn't. say now; I might. have known; 1 know what 
two ~old for: brought $110. · 
Q. When waR tl_1iR test for Bang's disease made? 
A. I'm not positive about that; latter part of 1934 or '35. 
Q. And wl1e1J. the cows wPnt down, all that were thought to 
hp unfit for dairy cows, :M ri;;. Ely replaced I 
A. Some .were replaced by heifers tl1at we raised. 
Q. Your husband never ca Ued upon her during; his tenancy 
to make replacements there and was denied? 
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A. He never asked her to. ~ake replacements ; he would 
ten her when a cow needed to be sold and sometimes she 
·wou]d sell it and sometimes she wouldn't; not every cow. th~t. 
went out was replaced by her because we put these heiferij 
in there. 
page 68 ~ Q. AU the heifers that went into the dairy wer~ 
heifers raised on that farm f 
A. I think so. 
Q. How many of those heifers that went in the dairy were 
the offspriug of cows that were there when you moved and 
cows later bought by Mrs. Ely? 
A. I cou]dn 't say about that because some of them 'Ye.re 
offspl·ing· from cows we had raised since we had been there. 
Questions by Mr. C. F. Harrison: 
Q. You stated that you knew that two of the cow$ tha.i 
Mrs. Ely sold had broug11t $110. How do you happen to know 
thatf 
A. She wasn't home at the time and Max Davis bought the 
cows and gave the check to Harry in his name. He deposited 
it in the bank and as soon as she returned made out the check 
to her for that amount. 
Q. Have you a cancelled check representing .that transa~-
tion? Look at that and see if that is the check? . 
A. That's the check. (Check dated April 8, 193G and in 
Mrs. Ely's name is filed with these depositions as Comphtin-
ant 's Exhibit 1). , 
Q. lsn 't it true that. some of herd or even the o:ff~pring· of 
the cow which Harry's motlier loaned him was on the pl~c~ 1 
A. There's two of them there, two heifer calves. 
Q. They were born of bis mother's cows? 
A. Yes. 
Q. Contributed to the milk supply? 
A. Yes. 
Q. 'And were in tl1at. herd when you left the place? 
A. Yes. 
Questions by Mr~ Stilson H. Hall: .. 
Q. The cow of Mr. Myers' motl1er was fed from the jQii1t 
feed and t.he heifer from the joint fed and the milk froni tha,t 
cow and heifer went in the milk that was shipped? 
A. Yes. but the heifer hadn't come into her milk. 
Further deponent saith not. 
DORIS MYERS. 
Doris Myers. 
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page 69 ~ The taking of depositions in this case this 20th 
day of September, 1939, resumed at the- office of 
Charles F. Harrison in Leesburg·, Virginia, by consent of 
the pR.rties by Counsel. 
Present: Charles F. Harrison and Edwin E. Garrett, At-
torneys for Complainant. · 
Lucas D. Phillips, Attorney for Defendant. 
It appearing that the original contract of rental, which was 
identified and referred to in the depositions of the Complain-
ant marked Exhibit '' A'' and the copy of the list of the ap-
praisal ref erred to in the depositions initialed S. H. H. and 
L. D. P. were not note~ as offered in evidence, the said two 
papers are herewith filed as part of the testimony in this 
case. 
fh{' witness, 
G. SHIRLEY MYERS, 
having been duly sworn, deposes as follows: 
~Questions by· Mr. Edwin E. Garrett: . 
Q. Please state your name, age, residence and occupation. 
A. G. Shirley Myen1; 45, farm manager; Leesburg. 
· Q. To what extent have you been engaged either as a dairy 
farmer or as a manager of dairy farms in Loudoun County! 
A. I ba.ve beP.n on a farm all my life; been dairy farming 
ever 8h1e:-: my father died and managing farms about teu 
years. That may not be the exact number of years, may be 
eleven years . 
. Q. To what extent are you npw engaged in managing dairy 
farms¥ 
A. J manag·p W ood~:rove dairy farm, Elwood farm, Broad 
Acre farm: Hollywood farm, Rawling farm and one-half in-
trm~st in one of my own. 
Q. Approximately, in the management of those farms, about 
J-1ow many head of livestock do you supervise Y 
· A. Woodgrove, approximately 100 head; Elwood, about 33; 
Broaa. Acre. a bout 46: Hollywood, 35 ; Haw ling, straight farm-
in~;; one-half interest of my own, 30; those are approximate 
:fig;ures. 
Q. As bPHrin~ upon your qualification without prying into 
your p-riva.t.e affairs unduly, I_will ask you to 
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page 70 } state whether or not you are paid as much ·as $100 
month! 
for the management of any one of those farms per 
.A. Yes, sir, I am. 
Q. Did you know the farm of the late J. C. Ely and his 
wifef ' 
A. Yes., sir. 
Q. And were you in a position to know its general condi-
tion about four, five or six years ago? 
A. Yes, sir. I reckon I was. 
Q. Are you acquainted with Harry Myers, Jr., who resided 
on that farm up until the year 1939? 
A. Yes, sir. 
Q. How long have you known him f 
A. Ever since he was a little boy. 
Q. Did you know where he lived previous to going on ~he 
-furmY -
A. Yes, sir. 
Q. And where was tha~ l 
A. Mr. Fred Saunders-; at his home with his father. 
Q. And what was the character of the Saunders farm, stock, 
~rain. or dairy T 
A. Dairy. 
Q. And how does that dairy farm of Mr. Saunders compare 
with the dairy farms generally in Loudoun County? 
A. Very good. 
Q. fan 't it as a fact an outstanding dairy farm t 
A. Yes, sir. · · . 
Q. Did you know the father of Mr. Harry Myers, a party 
of this suit Y 
A. Yes, sir. · 
Q. Was he spoken of as a member of the partnership of 
Saunders and Myers in the ownership of the dairy herd on 
that farm? 
A. Yes, sir. . 
Q. About how long had Harry Myers, Sr. been engaged in 
the <fairy business 011 that farm f 
· A. Ever since I can remember. 
page 71 } Q. Was he a capable dairyman f 
A. Yes, sir, consi"dered so. 
Q. It h~ sugg·ested in the answer in this case that Harry 
Myers, ,Tr., and you are kin,speople T 
A. Yes, sir. 
- Q. How closely connected are you Y 
A. Second cousins. · 
Q. -Second cousins f 
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Q. You and Harry Myers have any joint :financial interests °l 
A. Not· sir .. 
Q. Now,-Mr. Myers, were you invited to make an appraise-
ment of certain property in which Harry Myers was inter;.. 
ested with_1-.1\ilrs. Martha Ely on the Ely fa1·m in the latter part 
of 1938? 
A. Yes, sir. 
Q. Who was another appraiser that served on that occa-
sion! 
.A. 1\Ir. John R. Clemens. 
Q. You and Mr. Clemens had ·been friendly,_ had you! 
A. Yes, sir. 
Q. You and :i\:ln; .. Ely had been friendly, hadn't you 1 
A. Yes, sir. 
Q. ·when you and Mr. Clemen!-\ met at the Ely· farm, are 
von able to. sav about when that was in December!· 
· A. Not without referring to that list, but approximately 
along- the midd](\. 
ci. I hand. yon the carbon copy of the appraisement marked 
as an exhibit and filed this morning and if you ::,ee the to1) 
there it will tell ,·ou. 
A. The 30th .. 
Q. The 30th of December, 1938 f 
A. Yes, sir. 
Q. In the year 1938, I .believe December had 31 days,. 
didn't itf 
A. Yes, sir. 
page 72 ~ Q. Now, Mr. :Myers, I will ask you to look over 
that list of appraisement and say what that list 
represents. 
A. This list represented a list of stuff, cows and machinery 
and heifers and dairy utensils pointed out by Mr. Myers 
and MrR. Ely. They were both along all during the appraise-
ment. 
Q. When they pointed that stuff out to you and Mr. Clemens 
for the purpose of appraisement, whose property did they 
represent it to he? 
A. It WRR my understanding it was joint property. As I 
remember, w1:~ probably appraised two cows and i:::kippod two 
that were 1Jointed out by Mrs. Ely and Mr. Myers as being 
Mrs. Ely 'R cows and further down the line we left. I think. 
four more= I wouldn't guarantee tlrn numbers but that's m)~ 
recollection. 
Q. Did yon and M:r. Clemens undertake to make anv ap'-
prai~ement of Mrs. Ely's individual property? .. 
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A. No, sir. 
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Q. And the appraiscment that you were making was the ap-
praiserrwnt of their joint property? 
A. 'l'hut was wlrnt we were there for. 
Q. And in order to determine what was joint properry Hnd 
which you were to appraise and what was the individual prop-· 
erty of Mrs. Ely, Mrs. Ely and Mr. Myers accompanied you 
two men as the appraisers? 
A. Yes, sir. 
Q. And pointed out to you tl1e property that you should 
· appraise as well as the property you should not appraise 1 
A. Yes, sir. 
Q. Please state whetl1er or not the determination as re-
corded by that paper was agreeable and satisfactory to both 
parties at the time it was made. 
A.. With the exception of one article. 
Q. ·what was that one article 7 
A. The tractor. 
Q. What was the trouble about the tractor? 
page 73 } A. Mrs. Ely said that sl1e wanted little· Harry, 
as she put it. to have tlie tractor and little Harry 
said that he told her that he hadn't any use for the tractor 
tl;iat she took part of tl1e stuff and he ,vanted her to have it all. 
Q. Mrs. Ely knew that she was going to continue the farm-
ing operations, didn't she? 
A. Well, I really don't know about that. Mr. Miller was 
there, who was supposed to be the incoming tenant and I 
judged shP did. 
Q. At tl1at time. Mr. l\fvei·s hadn't rented any other farin, 
had he? 
A. Not to my knowledg·e. 
Q. There was no dispute between Mrs. Ely and Mr. ·Myers 
about the fact that the tractor was joint property, wa~ there? 
A. No, sir. 
Q. Mr. J\fvers, did you know anything· about that tractor?. 
A. y P.S, I did. 
0. Now. It's in evidence here that th<?se two people, Mrs. 
Elv ;.ind Mr. Myers. h~d each paid one-half of its cost price 
to them of $150. makimr tl1e tractor cost $300: Will vou look· 
at that list and say what yo11 apprnised that tractor·· aO 
A. $1'50. 
Q . .And you thought thnt was a fair value for iU 
A. Yes, sir. 
Q. Now, how long had you known that tractor! 
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A. I don't know in terms of years; that tractor was. sold 
a.ta· sale to Mr. William B. Curtis; I was the next to the last 
bidder on it. 
Q. ·where did you next hear of that tractor T 
A... At II erndon. 
Q. And who had it at Herndon t 
A. Harrison's Garage. 
Q. And your acquaintance with that particular tractor 
covered some time, didn't jt, 
A. Yes, sir, I was in a market to buy a tractor at that 
time. 
page 7 4 ~ Q. When you and Mr. Clemens were undertaking 
to inventory and appraise that joint property be-
longing to Mrs. Ely and Mr. Myers, were you interested in 
any way in fixing any particular value other than a fair value 
on that property Y 
A. No, sir. 
Q. Does that appraiscment represent, according to your 
judg111ent, a fair value of that property? 
A. Yes, sir. 
Q. fa it or not a fact that you and Mr. Clemens left a blank 
in respect to some grain and were going to find out al)out the 
market value of it when you completed the appraisement that 
afternoon? 
A. When we left the farm we hadn't set the price on the 
grain: we waited until we came to town to find the market 
value from the mill V 
Q. When you and :Mr. Clemens came to town and got the 
market value of the grain from the mill, was that the value 
that you listed the grain at in the inventory? 
A. Yes, sir. 
Q. Now, Mr. Myers, in providing the appraisement of the 
feed that is in that inventory, what, if any, provision was 
:made by you appraisers with the ineurrence and approva] 
.. of Mr. l\fyers and Mrs. Ely in taking care of the feed that Mr. 
Myers wn s to leave on tl1e place to take the place of the feed . 
that he found there when he went on the place? 
A. That amount was deducted from these amounts that arl? 
on the appraisement; that was given in by Mr. Myers . 
. - Q. Yon say that .~mount was deducted; would it not be 
mo1·e in conformity with the transaction that enough of the 
johit feed wns set aside for Mrs. Ely to take the place and 
make np for the feed that Mrs. Ely had on tl1e place when 
Mr. 1VI vers went there? 
. A. Yes, -sir. 
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Q. So that Mrs. Ely's individual feed was set aside and I 
will ask you to say whether or not that was included in this 
appraisement f 
A. No, sir, it wasn't. . 
pag·e 75 } Q. Well, did you and Mr. Clemens have this .eon .. 
tract that day to look overt . 
A. Yes, sir, the contract was brought out as soon as we 
got there. Mr. Clemens put it in his pocket. · I didn't see 
it until after the appra.isement was made. 
Q. When that appra.isement was being made there in the 
presence of Mr. Myers and Mrs. Ely, did Mrs. Ely .and Mr. 
Myers appear to be satisfied with the appraisejnent? 
A. We didn't make any appraisements as to amounts be-
fore ·either one of them. After they had been around and 
showed the different articles to us, we asked them to vacate; 
the reason for doing that was some articles you may appraise 
mig·ht hurt the feelingR of one and some the other. 
Q. But they pointed out to you the property that you were 
to appraise as joint property? · 
A.. Yes, Rir, we made a note of them. 
Q. Then you and Mr. Clemens went into a huddle, as it 
were, and made your appraisement? 
A. Yes, sir. 
Q. You didn't add up the list of values at the place, did 
you, because you had to get the value of the grain f 
A. That's right. 
Q. Who did the writing! 
A. I did at the farm. 
Q. Did you turn that over to Mr. Clemens? 
A. Yes, sir. 
Q. Who put the values of the grain on that list Y 
A. We did, jointly. 
O. Then who took the paper? 
A. All the values were made jointly and made on the place; 
I took notes at the farm; he did the writing at the office, but 
we both figured the values jointly. 
Q. When the list was finally made up and completed, who 
took the papers then? 
A. Mr. Clemens. 
pag·e 76} Q. When did you know - the total aggregate 
amount of the appraisal 1 
A. Before I left the office. 
Q. And what, if any, arrangement was made with respect-
to furnishing copies to Mrs. Ely and Mr. Myers! 
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A. He said he would have them typewritten in his office 
and I could drop by and sign them. 
Q. When you left his office and he had the papers, did 
you have occasion to inquire about that list¥. 
A. Yes, as I 1·emember when I got home httle Harry had 
phoned in to know what the amount was. I told him I was 
in a hurry but Mr. Clemens had the amount and I was sure 
he could g·et · it from him Y . 
Q. At that. time you had not made any separnte memoran-
dum when you left Mr. Clemens' officet 
4. No, sic:. 
Q. When \\ras Mr.· Myers expecting to move from the Ely 
place? 
A. The next morning. 
Q. When you and Mr. Clemens came to town and went to 
his office and sat down to make the list of the appraisement, 
you had your separate notes, did you, of the values put upon 
the property f 
A. No, sir. 
Q. You simply 11ad the list of the property f 
A. I had that when I went to the office. 
Q. You went to Mr. Clemens' office and there yon took that 
list and Olnd you and he went over the list and fixed those 
values on that propertyf 
A. Yes, sir. 
Q. And there was at no time any article that you and he 
did not come to an agreement upon as to its value¥ 
A. No, sir. 
Q. When you and Mr. Clemens and Mr. Myers and Mrs. Ely 
were going along inspecting the property that was being 
pointed out to you as joint property, did you understand the 
object and purpose of that appraisement? 
page 77 } A. Yes, sir. 
Q. Well, did Mrs. Ely understand that that prop-
erty was being inventoried and appraised for the purpose of 
her taking it over? 
A. I don't know that; she didn't raise any objection at any 
time. ~ 
Q. Did she say anything on the subject of her taking it 
overf · 
A. Other .than the tractor, that is the only time she said 
anything about it and that was that she wanted little Harry 
to bave the tractor ancl little Harry told her he clidn 't want 
the tractor. 
. w~~tpa ~lY r• ij~rry r MY~r~~ JF· 
o. 8!ii~l~t1. Murr~. 
Q: w~~~f ,r,i;; t:µe pr~p~r~y left as far a~ you k~lP.W,? . 
.A. As far as I know 1f was left on the f ~~·:rn. 
CROSS ~XAMINATION. 
By Lucas D. Phillips: , 
Q. Alr. Myers, did l\fr. ~Iyer~, Jr., and ly.!r~. Ely ~t~te ,v~~t, 
if any;· agreement ·they ha~ with regard to th~ di~p9~ifo>TI p,f 
this property that you and ~fr~ Cl~~en~ ~ppr~f~e4 f · '. 
A. No, only at the time of what was said abput tb~ t:r{l~tpr. 
J\fr. Myer·s and. Mrs. Ely ·seemed to ·understand t~wiµ~~lv~~ 
thoroughly and my job wa~ t9 do the appraising ~ud l iH<l:µ 't 
ask any questions; only" one article, the tractor, as I §ta{~~ 
µefo!e; 4~ told her he w~ute4 h~r to take all t4~ ~tµ:ff. · 
. Q~ ¥ ou' ijµd ]\fr. cremeµs were si~ply asked to ~ppr~is~ l\w 
property" that was pointed out to you? . . . 
A. We were asked to appraise the joint property. 
Q. Did they state that the property that was pointed out 
was joint property f · 
A. Yes. 
Q .. Did both of th~m state that it was joint property? 
A. I wouldii 't say ·that Mrs. Ely qiq but sh~ w~s rig·ht clm~p 
up all the time; as we went through the barn he said '' these 
are the j~int cows, th~se are Mrs. Ely's cows", etc. 
Q. Was· anythhig s~id by either one in regard to the in-
terest each' had in each a1~ticle of property you appraised or 
each cow? · · 
A. Yes; they stated as we went through the barn; Mrs. Ely 
was as close to me as the stenographer; took gew. 
pag·e 78 ~ by cow and tliere :was a ~ow on the far side of the 
barn, as I :remembei·, that Mr. Myers said belonged 
to his mot:p~r; Mr~. Ely ,ya::3 ~till alpng. . _· · · 
. @· · pi4 t!iei ~~r ~4etqer· ~~:ich q,vn~d :q~lf of the prp:p~~~ty 
q~A~py? th. .d t . th .. t t. 
: . ~s, . ~y sa1 we w~re 9 appraise . e Jorn prppe.r. -y 
f11ld fJ1~~. ,,rp1n )Yq got to ~nQ Jlrtif~~' a wagon, ther~ W,~S 
somethmg said about 1t not bemg Jomt, I don't reme~np~r H1 
detail exaGtly qth~r than tpe bed p~ th~ wagQn. The w.agpn 
beloilged ·to· Mrs. 'Ely· and this bed was made by Mr. Myers. 
and he was due half of it. 
Q. was'a11yt~ihg· oth1etthan the statement that it was Joint 
propei-ty made? . was it ever discussed between them whet:µer 
one owned half and t4e oth~r half or some other interesil · 
A. Only at the wagon~ . 1 foi·get I what took place betwe·~11 
Mrs. Ely and Mr. Myers but Mrs. Ely said she owned the 
wagon. 
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Q. And all the other property you appraised was simply 
pointed out as joint property? 
A. That's right. 
Q. They did not" make any statement as to whether one 
owned half or more than half? 
A. I recall that a mower, something said about what they 
paid for it; I think a disk harrow, what sale they bought it 
at and who they bought it from. 
Q. Did they · say each had paid one-half the purchase price 
of that property Y 
A. They said they bought at these sales and what they paid 
for it. 
Q. But they did not state to you and Mr. Clemens what 
their agreement was with regard to the disposition of the 
property? 
A. No. 
And further deponent saith not. 
It is agreed that the stenographer shall affix the name of 
the witness to the deposition. 
page 79 } Virginia, 
G. SIDRLEY MYERS. 
G. SHIRLEY MYERS~ 
By THELMA YAKEY, 
Stenographer. 
County of Loudoun, to-wit: 
I, Stirling M. Harrison, a Notary Public In and for the 
County of Loudoun, State of Virginia, do hereby certify that 
the foregoing depositions of· Harry Myers, Jr., and others, 
were duly taken, sworn and subscribed to before me at the 
time and place and for the purpose therein mentioned in the 
caption. 
Given under my hand this 20th day of September, 1939~ 
STIRLING M. HARRISON, 
Notary Public. 
My commission expires August 11, 1940. 
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cember, 1938 
By: G. Shirley Myers 
John R. Clemens 
For: Mrs. Martha E. Ely 
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of various things pointed out ·by them. to us as follows: 
11 Cows . . . . . ........................ @ $75.00 .... $ 825.00 
1 Cow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . · 60~00 
1 Heifer due in January, 1939 . . . . . . . . . . . . . . . . . 80.00 
1 Heifer due in March, 1939 . . . . . . . . . . . . . . . . . . . . 70.00 
1 Reif er bred November 23, 1.938 . . . . . . . . . . . . . . . 55.00 
1 Reif er bred July 16, 1938 . . .. . . . . . . . . . . . . . . . . . . . 40.00 
l Heifer bred November 7, 1938 . . . . . . . . . . . . . . . 50.00 
1 Heifer bred October 30, 1938 . . . . . . . . . . . . . . . . . 50.00 
3 Open Reif ers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 105.00 
1 Calf-large . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25.00 
2 Calves-small . . ....... @ $20.00 & $15.00. . . . . . 35.00 
1 Week Old Heifer Calf . . . . . . . . . . . . . . . . . . . . . . . . 5;00 
1 Set Double Harness . . . . . . . . . . . . . . . . . . . . . . . . . . 4.00 
1 Wagon Frame . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10.00 
1 Milk Suit . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2.00 
2 Wash Vats . . . . . . . . .. . . . . . . . . . . . .. . . .. . . . . . . 10.00 
2 Milk Stools . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2.00 
3 Buckets . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2.00 
2 Milk Cooling Cans . • . . . . . . . . . . . . . . . . . . . . . . . . 1.00 
1 Cooler Tank . . . . ...................... ~ . . . . . 10.00 
1 Fordson Trac.tor . . . . . . . . . . . . . . . . . . . . . . . . . . . . 150.00 
1 Drill . . . . .................... ·. . . . . . . . . . . . . . . 40.00 
1 :Spring Tooth Harrow . . . . . . . . . . . . . . . . . . . . . . . · 12.50 
1 Mower . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10.00 
l Riding Cultivator . . . . . . . . . . . . .. . . . .. . . . . . . . . 30.00 
1 Tractor Plow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 60.00 
1 Disc Harrow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5.00 
1 Manure Spreader . . . . . . . . . . . . . . . . . . . . . . . . . . . 30.00 
1 Tub and Shovel . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . 1.50 
1 Electric Clipper and Knives . . . . . . . . . . . . . . . . . . 10.00 
138 Bus. Wheat ..................... @ .70 ....... 96.60 
Baled Straw . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30.00 
Silage . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 90.00 
92 16/100 bbls. Corn ................... @ ·$2.50. . . . 230.40 . 
f~ s'll?.r~m~ po~rt qf }P,~f'l~ of "\fifajnia 
135 Shocks Eodde.r. .................. @ .25.... 33.75 
A.bout 2·172.: To·nf Horse Hay iri two p~rµs @ ~10.00 25.00 
About 4 Tons Cow Hay ............ ~· ..... @ $15.00 60.00 
TOTAL . . . . ...... · ................ ~ ~ ...... ~ ... $2,355.75 
Signed: 
Identified. & -Jiled h1 this 




JOHN ·R. 'CLEM.ENS 
·· · ., Thelma Yakey, stenographer 
Stirling M. Harrison, · : ' 
· - Notary Public 
pa~~ 81 ~ ~XHIBIT '!4-''. 
THIS AGREEMENT made and entered into this 24th 
day 'of January 1931 by and between Jodn Ely~ Martha Ely 
his· wife parties of the first part and Harry Myers, Jr., party 
o~ ~he second part.· · ' ' · · · · · 
WlTNESSE.TH; That the said parties of the fir~t part do 
hereby lease or rent to. party of t~e s~c~nd part their farm, 
known as· Elmore Farm situated about one mile north west 
qf ~ees~urg ~11~' a~jo~~ing '!hi lan¢ls of' :Plaf,t~r, Frye, For-
sythe and otliers and contammg ab9ut QTV 125 acres more 
or less for a terrri of T,verify-Tlu;ee l\fonth~, beginning the 
:ijrst day of February a. 1931 and ending Thirty first day of 
t[ aµµary 1933. · · 
· Party of tlie second part agrees tp r~nt the above farm 
~nd' on the fol!o~ng ~e~~- ~d -~~n~iticm~-
It is agreed and understood by both parties h~m~t9 that 
said dairy co;vs and equipment, farm hpr~es and ~achi~ery 
, shall be considered worth ($2,400.00) · and ~ame s~all be 
turned o:v:er to party of the second part to carry()~ th~· farm-
mg~· and dairy operations and party of the s~~~~d p~rt ~gr·ees 
to pay interest on one half of said va.Iuaticrn at the i·ate of six 
(6%) per cent interest or Seventy:-Tw~ ($72~00) Dpllars per 
ye~r and said interest is to . be taken Ollt -of ~10nt:flly milk 
che~k; six ($6.00)" Dollars per month. · 
· Barty of the second part agrees to take good care of cows 
and ·aaicy equipme~~t, horses and farming inlPlem~nt~ and-·re-
.. ~ , '- _•. I . ._ i ; • { 
turn same at end of $aid l~~s~ iu a~ good shape as rn~~hrn~ 
with reasonable wear'e and fo'are'· of same while in 'use, ''. . 
Fe~~ thi~,t is no,y pµ tlie farm ~o be apprais~~ ~:µfl {'1rned 
ove'i -to said second party and said second party shall leave 
same amo1.wt £9! p~rty of tlw fir$t part when h~ leaves said 
farm and aU feed purchased for said cows and horses shall 
be paid for jointly one half and oi1e· half 
All coal or fewel that is purchased purchas~ for d~ifYt ~Yrfl 
useh~y satid secon~ p~rty t9 Qe rai~ f~r jointly % ~~~ ~l 'ljy 
~a~ par Y. · 
.All milk and all produce raised on said farm not divided 
equally or fed to cows and horses shall be sold and all c~~~f. 
and mo~~ys. ~~all ~~ ~tyided one half and one half ····' 
The fields to be 'planted to crops and kind of crops raised 
to be agreed upon by both parties, alfalfa seed for 19'3~ t8 be 
furnished by party of the first part · · "· · · 1• ~ 
Ahll othter seeds and fertilizer to ~e f~rnished 1h a~~ 3-2 by 
eac par y · 
Party of the first part is to furnish machinery and fuel 
for filling silo and marty of the se.cond part agrees· t? f ~r~~~~ 
all labor and all labor for' dairy and for farm. . 't . '. 
Party of the second part agrees to haul en.it manure and 
kept spread on land, keep up fences, party of the first pa rt 
furnishing· material &n¢{ to S~con(l party to ~l~an f~:u~~- tow.s 
at proper time. · · - · · 
Electricity to be paid equally ¥2 & % for use in dairy and 
barn. · · · · · 
Said first party agrees to bear all loss of cows the first year 
and a first year any cowo or cows hirt so a~ to l;>.~. ~9,ld to 
butch~r after first- year~ t~e loss to be shared equally 
Al1 of,qprin.Q, calves or colts to be divided equally or sold 
and proceeds to· be divided~ ·· Fr.nit fo be gathered' by said sec-
ond party and divided" eq~ally. · 
WITNE.SS the following signatures and seals, th~. {,ay ~~,(I 
dat~ ~hove written. · 1 
• "- \ ~ • l 
P.M'e 82} (Signed) J. C. ELY (Seal) 
'' MARTHA ELY 
................ fSe3:l) 
HARRY MYERS JR. (Seal) 
Identified & filed in this evidence.: 
Thelma Yakey, stenograp~er 
Stirling M. Harrison 
Notary Public 
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page 83 ~ COM. EXHIBIT B 
LEESBUR,G, VA. Mar. 5 1937 No. 
. . 
THE PEOPLES NATIONAL BANK 
Of Leesburg, Va. 
PAY TO THE 
ORDER OF Mrs. E. C. Hempstone $45.00 
Fourty fi:ve ••..................•....•... . DOLLARS 
For ............ . 
HARRY J MYERS 
Endorsements on back: 
Mrs. E. C. Hempstone 
Pay to the order of 
THE PEOPLES NATIONAL BANK 
Lees burg, Va. 
LF}ESBURG GRAIN & FEED ·CO. INC. 
COM. EXHIBIT NO. 1. 
Witness-Mrs. Myers 






THE PEOPLES NATIONAL BANK 
Of Leesburg, Va. 
PAY TO THE 
ORDER OF Mrs Martha Ely 
One hundred ten dollars & 50/100 
For ............ . 
$110.50 
DOLLARS 
HARRY MYERS JR 
Endorsement on back: 
Mrs. Martha Ely 
Martha Ely v. Harry J. Myers, Jr. 81 
page 84 } COM. EXHLB1T C. 
LEESBURG, VA. Dec 7 1936 NO. 
THE PEOPLES NATIONAL BANK 
of Leesburg, Va. 
PAY -'1'0 THE 
ORDE·R OF Mrs. Martha Ely . $37.50 
Thirty seven ............................ 50 DOLLARS 
For % int. cow 
HARRY J MYERS 
Endorsement on back 
Martha E.ly 
-COM. EXHIBIT ''D''. 
HERNDON, VA., Apr. 2 1936 $ 167.50 
Sixty days after date we promise to pay to Int: 1.68 
Harrisons Garage or order Total, 169.18 
One hundred and Sixty Seven & 50/100 DOL-
LARS for value received with interest from 
date, at 6% and payable at the 
CITIZENS NATIO,NAL B.1\iNK OF HERiNDON 
Herndon, Va. 
and we the makers and endorsers jointly and 
severa}Jy waive the benefit of our homestead 
exemption as to this debt; and we jointly and 
severally waive demand, protest, notice of 
presentment, notice of protest, and notice of 
non-payment and dishonor of this note. It is 
further expressly agreed that if this note after 
maturity is placed in the hands of an attor-
ney or collector for collection, whether suit No. 
is brought on same or not, then and in that 
event to pay the owner or holder of this note 
l0%additional of the principal and interest 
hereon as attorney"s fees or commission fees 
for collection and $5.00 shall be the minimum. 8164 
of such fee. 
~?· S~:tJ~~m~ qpuft ~f !~ia~ 9{ )qOO¢a 
~~y ¥Y~~~ JR. 
Address 
~~~THA ELY 
F ¥~~ o~~RP!f ~~N~ 
Leesburg, Va. · -~p A f D. 
Jun 25, 1936 ' 
Falls Church, Va .. 
~~4~r.~¥~.~~ • ~~ . ~~~k 
Harrison's Garage 
~y w. :a. If. 
J ' -.4_; 
page 85 ~ COMPLAINA.i~T'-S EXHIBIT '~E'~. 
.J'; , • ' 
June 28 
,, '. ·' 
LEESBURG, VA. 6-22- ma~ No .. 
THE PEO,PLES NATrIOij"A,.L BANK 
· Of Leesburg, Va. . 
PAY TO THE 
ORDE·R OF Falls Church B~nk 
· one liiuidred aixty mrie. -




HARRY J MYERS 
. : . . . . ~ . . 
Endorsem~nts on back: 
Pay to th~ ~:r~er of 
Any Bank, Ban,¥~r ~r 'Trui;;t .p9.. 
Prior Endorsem~nts· Guaranteed 
June'"~i5 ·:193·~ ' ; · .. ~ · '·· 
FALLS CHU:i=tCR ~'.A.NK 
68-357 Falls ~~rc:h, Y. ~- · .· ~.~--~fl~ 
Geo. E. ~:re~py, Caa ~er. 
. I,, •. ,, .. ,; -. 
. Pay to th~ Of qe,c 9,f 
ANY ·-~ANK Ofl :a_.t\.N~iR 
All Prior End~1::s~~~:µts · Gl,la,:r.antee.<l 
68-1 Ju - 26 19.36 68~1-- · '' 
FIRST & ME~qtAfe.!l1S N4:'rIQN4L 1;34.N~ OE, RICHMON)). . yA .. - '. . . . I ·,. . 
\ I:•.::·,• I __ I,'\ j~ •• 
· Martha Ely v. Harry J. Myers, Jr. 
Pay · to the order of 
ANY BANK OR TRUST CO. 
Prior Endorsements Guaranteed 
5 Jun 26 1936 · E 
FEDERAL RESERVE BANK 
OF RICHMOND 
68~3 68-3 
Identified & filed in this evidence: 
Thelma Y akey, stenographer 
Stirling M. Harrison 
Notary Public 
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page 86 } And afterwards, to-wit: At a Circuit Court held 
for the County of Loudoun, at the Courthouse 
thereof, on Saturday, February 3, 1940. 
This cause came on this day to be heard on the bill of com'" 
plah1ant and exhibits filed therewith; on the answer of Mar-
tha H. Ely and general replication thereto and the depositions 
of witnesses and exhibits therewith filed, which were returned 
on January 17, 1940, and was argued by counsel; 
And the Court being of opinion that the complainant is 
entitled to recover of the defendant one-half of the appraised 
value of the joi~t personal property at the termination of 
the contract, which one-half amounts to one thousand one 
hundred and seventy-seven dollars and eighty-seven cents 
($1,177.87), with interest thereon from January 1, 1939, until 
paid; together with the rental of the tenant house which 
was retained or collected by the defe~dant during the period 
of said tenancy, which amounts to the sum of four hundred 
and eight dollars ($408.00), tog·ether with the recovery of one-
half of the milk check that was received by the said def~nda:r:it 
for the month of January, 1939, which said one-half amounted 
to $121.50; 
On consideration whereof, the Court doth adjudge, ordeF 
and decree that the said complainant do recover of the Haid 
defendant the amounts mentioned, $1,177.87. witl1 interest 
from January 1, 1939, until paid, it being the complainant~s 
share of the said appraisement and that the said defendant 
do further pay unto the said complainant the sum of four hun-
dred and eight dollars, representing the said rental of tl1e 
tenant house collected by the defendant, and that the said de-
fendant do further pay to the complainant one-half of the 
84. Supreme Court of Appeals of Virginia 
milk check for the month of January, 1939, which one-hal.f 
amounted to $121.50, colleeted by the said defendant and that 
· the said complainant do, also, recover from the said 
page 87 ~ defendant the costs of this proceeding; 
To all of which the said defendant, by counsel, 
excepted. 
And the Clerk of this Court is ordered to docket this de~ 
cree upon the judgment lien docket of this Court. 
This · decree is final. 
And afterwards, to-wit: At a Circuit Court held for the 
County of Loudoun, at the Courthouse thereof, on Monday, 
February 12, 1940. 
And now comes the defendant, Martha Ely, by counsel, 
·and having signified her intention to apply to or petition the 
Supreme Court of Appeals of this State for an appeal from 
or a supersedeas to a decree of this Court entered on the 3rd 
day of February, 1940, it is, upon motion by counsel of the 
said defendant, Martha Ely, ordered that the said decree 
and execution thereon be and the same is hereby suspended· 
for a period of 90 days, provided, however, that the said de-
fendant, or someone for her, shall give or file a suspension 
bond with a condition reciting said decree and the intention 
of the defendant to present her petition and providing for 
the payment of all such damages as may accrue to any per-
son by reason of the said suspension in case an appeal from 
or a supersedeas to said decree should be allowed, with surety 
approved by this Court, or the Cl~rk thereof, in the penalty 
of $100.00 and further conditioned as the law requires and 
directs. 
NOTICE TO ATTORNEY FOR COMPLAINANT. 
To Charles F. Harrison, Attorney at Law, Lees~urg, Virginia: 
Please take notice that on the 9th day of April, 1940, I shall 
apply to the Clerk of the Circuit Court of Loudoun County, 
Virginia, in the ·Clerk's Office of said County, for a transcript 
of the r~ord in the Chancery Cause of "Harry Myers, Jr., 
- .Complainant, v. Martha H. Ely, Defendant" for the purpose 
of presenting same to the Supreme Court of Ap-
. pag·e 88 ~ peals of Virginia, along with the petition for an 
· · · appeal from the final decree of the said Circuit 
Martha Ely v. Harry J. Myers, ·Jr. 
Court of Loudoun County, Virginia, entered in said cause on 
the 3rd day of February, 1940. 
STILSON H. HALL and 
LUCAS D. PHILLIPS, 
MARTHA H. ELY, 
By STILSON H. HALL, . 
Of Counsel for Defendant. 
! •. 1.· 
Counsel for Martha H. Ely. 
SHERIFF'S RE·TURlN. 
, ' 
I executed the within .......... on the 27th day ,of March, 
1940, by delivering a true copy of the within notice in writ-
ing to Charles F. Harrison, Attorney at Law, in person, in 
Loudoun County. 
D. H. COOLEY, 
Deputy for S. P. Alexander, Sheriff of 
Loudoun Co., Virginia. 
NOTICE TO ATTORNEY FOR COMPLAIN.A.NYr • 
. .: ... 
To Edwin E. Garrett, Attorney at Law, Leesburg, Virginia: 
Please take notice that on the 9th day of April, 1940, I shall 
apply to the Clerk of the Circuit Court of Loudoun County, 
Virginia, in the Clerk ,.s Office of said county, for a transcript 
of the record in the Chancery Cause of '' Harry Myers, Jr., 
· Complainant, 1). Martha H. Ely, Defendant" for the purpose 
of presenting same to the Supreme Court of Appeals of Vir-
ginia, along with the petition for an appeal from the final de-
cree of the said Circuit Court of Loudoun County, Virginia, 
entered in said cause on the 3rd day of February, 1940. 
MARTHA H. ELY, 
By STILSON H. HALL, 
Of Counsel for Defendant. 
•; STILSON H. HALL and 
LUCAS D. PHILLIPS, 
Counsel for Martha H. Ely. 
Supre~e Court ()f ,Appeals of Virginia 
.SHERIFF'S RETUH1N. 
Not finding Edwin E. Garr~tt at his usual place of a.bode 
in Loudoun Co. I executed the within . . . .. . . . . . . on the 2.1 
day of Ma.rch, 1940, by delivering a true copy of the within 
notice· in writing to E. E. Garrett, Jr., at said usual place 
of abode of Edwin E. Garrett, he, being a mem-
page 89 ~ her of his family over the age of 16 years and ex-
plaining· to him the true purport ·thereof. 
D. H. COOLEY, 
Deputy for S. P. Alexander, Sheriff of 
/ Loudoun Co., Virginia. 
· NOTICE TO COMPLAINANT. 
To Harcy Myers, Jr. ~ 
Please take notice that on the 9th day of April, 1940, I shall 
apply to the Clerk of the Circuit Court of Loudoun County, 
Virginia, in the Clerk's ·Office of said County, for a tran-
script of the record in the Chancery Cause of "Harry Myers, 
Jr., Complainant, v. Martha H. Ely, Defendant" for the pur-
pose of presenting the same to the Supreme Court of Ap-
peals of Virginia, along with the petition for an appeal from 
the final decree of the said Circuit Court of Loudoun County, 
Virginia, entered in said cause on the 3rd day of February, 
1940. 
STILSON II. HALL and 
LUCAS D. PHILLIPS1 
MARTHA H. ELY, 
By STILSON H. HALL, 
Of Counsel for Defendant. 
· ,Counsel for Martha H. Ely. 
SHERIFF'S RETUR"N. 
Not finding Harry Myers at his usual place of abode in 
Loudoun Co. I executed the within . . . . . . . . . . on the 27 dav 
of March, 1940, by delivering a true copy of the within notice 
in writing to Mrs. Harry Myers, at said usual place of abode 
of Harry Myers, she being a member of his family over the-
age of 16 years and explaining to her the true purport thereof. 
c.·F. RE,ED, 
Deputy for S. P. Alexander, Sheriff of 
Loudoun Co., Virginia. 
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BOND. 
KNOW ALL lvI:~N BY THESE PRESENTS, That we 
Martha Ely as principal and D. F. Hagins as surety are held 
and firmly bound unto the Commonwealth of Virginia, in the 
sum of One Hundred & 00/100 Dollars, to the payment 
whereof, well and truly to be made to the said Com-
page 90 ~ monwealth of Virginia, we bind ourselves and each 
of us, our and each of our heirs, executors, admin-
istrators and successors, jointly and sev.erally, firmly by these 
presents. And we hereby waive the benefit of our exemptions 
as to this obligation. Sealed with our seals, and dated this 
9th day of April one thousand nine hundred and forty. 
THE CONDITION OF THE ABOVE IS SUCH, That 
whereas at a Circuit Court held'for the County of Loudoun 
on the 3rd day of February, 1940, in a certain suit in chan-
cery then pending· in the said Court between Harry Myers, 
complainant and Martha Ely, defendant, a decree was entered 
in favor of Harry Myers, complainant, awarding him Judg-
ment in the following amounts, to-wit: $1,177.87, $121.50 and 
$408.00, and Whereas, on the 12th day of Feo. 1940, during 
the same term at which the said decree was entered, the said 
Court in order to allow the said Martha Ely to apply for an 
appeal from said decree, made an order suspending the e~-
cution of the said decree for the period of ninety days from 
the date thereof upon the said Martha Ely or someone for 
her giving bond before the clerk of said Court in the penalty 
of One Hundred & 00/100 Dollars, conditioned according to 
law. And whereas it is the intention of the said Martha Ely 
to present a petition for an appeal from said decree; now, 
therefore, if the said Martha Ely shall pay all such damages 
as may accrue to any person by reason of the said suspension, 
in case a supersedeas to the said decree shall not be allowed • 
and be effectual within the said period of ninety days, speci-
fied in the aforesaid order of the said Court, then the above 
obligation to be void, or else to remain in full force. 
MARTHA H. ELY, 
Signed, sealed, acknowledged and delivered 
in the presence of 
STILSON H. HALL 
LUCAS D. PHILLIPS 
(Seal) 
SB Supreme Court of Appeals of Virginia 
In the Clerk's Office of the Circuit Court of the County of 
Loudoun. 
This day personally appeared before me ~. 0. Russell, 
, Clerk of the Circuit Court of the County of Loudoun, D. F. 
Hagins and made oath that his estate, after the payment of 
all his just debts and those for which he is bound 
pag·e 91 ~ as security for others and expects to have to pay is 
worth the sum of One thousand dollars, over and 
above all eJFemptions allowed by law . 
.,.\ . Given under my hand, this 9th day of April, 1940. 
E. 0. RUSSELL, Clerk. 
NOTICE. 
I 
To E. 0. Russell, Clerk of the Circuit Court of Loudoun 
County, Virginia. 
Pursuant to notice heretofore given Harry Myers and his 
attorneys, the undersigned Marth Ely, by counsel, hereby ap-
plied to you as Clerk of the Circuit Court of Loudoun County, 
Virginia, for a transcript of the record in the chancery cause 
of Harry Myers, Complainant, v. Martha Ely, defendant, in 
which ~aid cause a final decree was entered February 3, 1940, 
and a ·suspending decree was entered February 12, 1940, for 
the purpose of applying to the Supreme Court of Appeals 
of Virgfoia for an appeal and s1u.versedeas from the said final 
decree. 
. 
Re~pectfully submitted, this 9th day of April, 1940. 
STILSON H. HALL and 
LUCAS D. PHILLIPS, 
MARTH ELY, 
By STU.SON H. HALL, 
Of Counsel for Complainant. 
Counsel for Martha Ely, Complainant. 
; A true transcript of the Record. 
A Copy-Teste: 
i ' 
E. 0. RUSSELL, C. C. -
A Copy-Teste : 
M. B. WATTS, C. C. 
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